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THE QUEENSLAND REGULATORY IMPACT SYSTEM

The Queensland Government is committed to applying regulatory best practice principles to
reduce the regulatory burden on the community and to ensure that where regulation is used
it is efficient, effective and in the public interest. The regulatory impact statement (RIS)
system guidelines are issued by the Treasurer, and require all Queensland Government
agencies to carefully assess the impacts of proposed laws and rules on business, the
community and the government.

Consultation is an important way of improving the quality of regulation at all stages of the
regulatory development process. Where a regulatory proposal may provide a net benefit to
the community but is likely to have significant adverse impacts on a section or sections of
the community, a consultation RIS is required.

A consultation RIS provides the community with an opportunity to consider the options of the
proposed regulation and its impacts. Stakeholder responses to a consultation RIS gives
decision makers valuable information on which to base their policy decisions, and to avoid
unintended consequences and unnecessary compliance burdens. Further information on the
RIS system is available on the Queensland Productivity Commission’s website:
www.qgpc.qgld.gov.au.

EXECUTIVE SUMMARY

Section 7 of the Waste Reduction and Recycling Regulation 2011 (QIld) (section 7) and
chapter 5A of the Environmental Protection Regulation 2008 (Qld) (chapter 5A)* provide a
regulatory framework for local governments to administer waste management activities
within a local government area. The provisions do not require local governments to deliver
services or undertake particular activities—rather; they provide the ability for local
governments to provide these services. These provisions have been devolved to local
governments for a number of years.

Section 7 allows local governments to designate areas for the collection of general waste
and green waste, and to determine the frequency of those collections. For chapter 5A,
‘general waste’ is defined to include domestic, commercial and recyclable waste. The
chapter provides local governments with the ability to direct occupants in designated areas
as to where they can place their bin for collection, the types of wastes that can be placed in
the bin, and, when the bin is to be removed from the collection area. Chapter 5A also give
local governments the ability to impose obligations and requirements on premises outside
designated areas.

Local governments may make local laws about the same matters covered by chapter 5A.
The Local Government Act 2009 (LGA) provides for local governments to make local laws,
including anti-competitive laws where the benefit to the community is considered to outweigh
the cost. Chapter 4 of the LGA provides for local governments to levy rates and charges
including general rates and utility charges. This consultation RIS does not look at amending
the LGA or the Local Government Regulation 2012 relating to local governments’ ability to
make local laws and levy general rates and utility charges. These powers will remain
unchanged, and consideration of this is outside the scope of this consultation RIS.

In 2017, the former Department of Environment and Heritage Protection engaged the
Queensland Treasury Corporation (QTC) to undertake an investigation into the local
government waste management provisions. The QTC report was finalised in June 2018. The

1 The Environmental Protection Regulation 2019 commenced on 1 September 2019. The provisions for waste management by local
governments are now prescribed in chapter 6 of the Environmental Protection Regulation 2019.
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QTC investigated the potential impact on local governments if section 7 and chapter 5A
expired, and whether the current application of the regulations prevented fair competition in
the waste industry. These regulations were transitional provisions and were due to expire on
1 July 2018.

The expiry dates for both provisions were removed in June 2018 to provide for their
continuation while longer-term solutions to issues raised by stakeholders were identified and
explored. The QTC investigation informed the extension of section 7 and chapter 5A.

To address the current issues with section 7 and chapter 5A, the Department of Environment
and Science has developed this consultation RIS proposing two options for addressing
stakeholder concerns:

e Option 1: Continue existing provisions indefinitely (base case).

¢ Option 2: Retain and amend the state provisions.

Option 2 is the preferred option, and proposes to:

o retain the ability for local governments to provide waste collection services for waste
generated at domestic premises

e restrict the designation of areas for the mandatory collection of waste by local
governments to domestic premises

e provide flexibility for local governments to mandate collection of both domestic and
commercial waste, but only in areas that meet particular criteria

¢ remove the ability for local governments to make local laws for waste management
activities that replace chapter 5A

¢ include transitional provisions to manage existing contracts and commercial
arrangements and grandfather existing local laws.

Option 2 has been assessed as low impact, in terms of financial, economic, environmental
and social issues.

Under both options, some issues with the current system may remain, for example, utility
charges on properties for waste management. However, an assessment of the competition
impacts indicates that for option 2, these impacts are less than the base case. This is
because option 2 will increase competition by limiting mandatory collection of commercial
waste by local governments in designated areas, and increase transparency in the
designation of areas for waste collection.

SEND US YOUR FEEDBACK

Have your say. Submissions are open until close of business Monday 10 February 2020.
Submissions must be made in writing and can be emailed or posted.

The department invites submission about the consultation RIS options, and welcomes any
additional information about the impacts or benefits of these options for local governments,
the waste industry, businesses and commercial operations, and the general public.

Email: WastePolicy@des.gld.gov.au
Post: Attention: Laura Christian
Local Government Waste Management Reforms: Consultation RIS
Office of Resource Recovery
Environmental Policy and Programs
Department of Environment and Science
PO Box 2454
Brisbane QLD 4001
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BACKGROUND

The purpose of this consultation regulatory impact statement (consultation RIS) is to discuss
and publicly consult on two options for resolving stakeholder concerns with the
implementation of section 7 of the Waste Reduction and Recycling Regulation 2011 (QId)
(section 7) and chapter 5A of the Environmental Protection Regulation 2008 (QId) (chapter
5A).

Note that due to renumbering when the Environmental Protection Regulation 2019
commenced on 1 September 2019, the provisions for waste management by local
governments are now prescribed in chapter 6 of the Environmental Protection Regulation
2019, not chapter 5A of the Environmental Protection Regulation 2008. This renumbering did
not change the intent, interpretation or effect of the legislation, and for the purposes of this
consultation, references to chapter 5A have been retained to ensure consistency with the
Queensland Treasury Corporation (QTC) report.

Section 7 and chapter 5A provide a framework for the administration of local government
waste management activities. Section 7 allows local governments to designate areas for
general waste and green waste collection, and to determine the frequency of those
collections in designated areas. Chapter 5A defines ‘general waste’ to include domestic,
commercial and recyclable waste. The chapter further provides local governments the ability
to direct occupants in designated areas as to where they can place their bin for collection,
the types of wastes that can be placed in the bin, and, when the bin is to be removed from
the collection area.

Parts of Chapter 5A also apply to impose obligations and requirements on premises outside
designated areas. These provisions are devolved to local governments and provide for local
governments to administer local government waste management. Section 7 and chapter 5A
do not mandate or require that local governments provide waste services. Local

governments may make local laws about the same matters that are covered by chapter 5A.

The Local Government Act 2009 (QId) (LGA) provides for local governments to make local
laws. Chapter 5A provides for local governments to make local laws that replace chapter 5A.
Local laws may be anti-competitive, but only where they meet particular guidelines under the
Local Government Regulation 2012. Under section 38 of the LGA, a local government must
not make a local law that contains an anti-competitive provision, unless the local government
has complied with the procedures prescribed under a regulation for the review of anti-
competitive provisions. A local law that is contrary to section 38 has no effect. An anti-
competitive provision is defined in the LGA as a provision that a regulation identifies as
creating barriers to entry to a market, or competition within a market.

Section 15 of the Local Government Regulation 2012 (QId) deals with assessing anti-
competitive provisions by directing local governments to procedures for assessing anti-
competitive provisions in the National Competition Policy Guidelines for conducting reviews
on anti-competitive provisions in local laws, version 12, (National Competition Policy),
produced by the Department of Local Government, Racing and Multicultural Affairs

2 https://www.dlgrma.qld.gov.au/resources/laws/local-laws/national-competition-policy.pdf
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(DLGRMA). If a local government assesses that a proposed local law has anti-competitive
provisions that will have a significant impact under the competition policy guidelines, the
council must conduct a review of the anti-competitive provisions to demonstrate that:
1. the benefit of the restriction to the community as a whole outweighs the cost, and
2. the objective of the law could only be achieved by restricting competition.

Chapter 4 of the LGA provides for local governments to charge general rates, special rates
and charges, utility charges, and separate rates and charges. Section 92 of the LGA
provides that:

General rates are for services, facilities and activities that are supplied or undertaken for the

benefit of the community in general (rather than a particular person).
Utility charges are for a service, facility or activity for any of the following utilities-

(a) waste management
(b) gas

(c) sewerage

(d) water.

Section 7 and Chapter 5A were transitional provisions due to expire on a number of
occasions. The provisions were originally under the Health Act 1937 and were enacted
through the Refuse Management Regulation 1983 (repealed) to allow local governments to
deal with nuisance issues such as odour, fly breeding and vermin as a result of poor waste
management practices. The provisions were transferred to environmental protection
legislation when waste management responsibility was moved from Queensland Health in
1996.

A discussion paper which met the requirements of a RIS was prepared for regulatory review
and underwent public consultation in 2014 in relation to the Environment Legislation
Amendment and Repeal Regulation (No.1) 2014 (2014 SL No. 198). The preferred option in
the discussion paper, allowed the local government waste management provisions to expire.
The option included transitional provisions to allow local governments to implement
appropriate management measures in cases where they did not already exist. A
determination was made to extend the provisions. A decision RIS provided a summary of
submissions received, and this is discussed in the explanatory notes from the 2014
amendment regulation®:

There was mixed support for the proposals in relation to parts 2A and 3 of the expiring
Regulation. One submission supported the expiry of these provisions as long as suitable
transitional arrangements were put in place to enable the development of alternative
approaches. To address this feedback, the provisions will continue until 1 September 2016 to
allow sufficient time for local governments to put alternative arrangements, if needed, in
place.

The majority of local government submissions opposed the expiry of these provisions stating
that state government legislation was necessary in order to ensure a consistent approach to
waste management across local government areas. While the waste sector supports the
removal of many of the detailed and prescriptive requirements, there is also concern that

3 Explanatory notes to the Environment Legislation Amendment and Repeal Regulation (No.1) 2014 (pages 4-5)
https://www.legislation.qld.gov.au/view/pdf/published.exp/sl-2014-0198




removal entirely will create inconsistency across local governments. The stated concern
regarding expiry is that allowing each local government to develop their own local law would
lead to waste industry confusion and inconsistent application of waste management
requirements across the state.

The current provisions already give local governments the ability to make a local law about
waste management issues under this part—for example, in relation to where people place
their bin for collection. This means that there is already potential for variation in requirements
under this part as it currently exists.

Since 2014, these provisions had continued as a transitional measure, and were extended in
2016 and June 2017 to allow for local government waste management activities to continue
while consultation was undertaken about alternative arrangements.

Section 7 and chapter 5A were due to expire again on 1 July 2018. Local government
stakeholders had raised concerns about their ability to administer waste management in the
absence of a state level regulatory framework for the administration of waste management,
and the need for all councils to develop local laws for waste administration.

Some stakeholders expressed the view that some local governments are acting in an anti-
competitive manner while implementing the local government waste management
provisions. Local governments are designating areas for general waste (including
commercial waste) and green waste collection. In these designated areas, the collection of
general waste, including commercial waste, is limited to collection by local government
waste services. Some local governments, however, are also charging commercial
ratepayers mandatory utility charges for collection services in these areas regardless of
whether they use the service.

There are currently four types of arrangements in place for commercial waste collection:

e regulated but not provided by local governments

e regulated and provided by local governments on a user pays basis, although a
commercial premises can contract a private sector operator to collect its waste

e regulated and provided by local government, and a mandatory waste management
utility charge applies regardless of use; a commercial premises can contract with a
private sector operator, but the incentive to do so is weakened by the compulsory
charge

e regulated and provided by local government, a mandatory waste management utility
charge applies and commercial premises must use the local government service.

The Department of Environment and Science (the department) is aware of issues that
commercial businesses, particularly retailers, have been having because of the designation
of areas and mandatory charging of commercial premises. These issues have related to how
designation and mandatory charging affects their waste collection contracts, waste
collection, and source separating wastes for diversion from landfill.

In late 2017, the former Department of Environment and Heritage Protection engaged the
QTC to undertake a review the local government waste management provisions. The QTC
investigated the potential impact on local governments should the regulations expire, and
whether the application of the provisions prevented fair competition in the waste industry.
The QTC delivered a report with a number of findings and policy considerations following the
completion of the investigation in 2018. The QTC report is appendix 1 to this consultation
RIS. The policy considerations are summarised as follows:




e Councils should retain the ability to mandate the provision of domestic waste
services.

e« The head of power to regulate waste services in Queensland should be retained with
the State, avoiding the making of individual local laws. Retaining the power with the
State would not however provide clarity about the policy intent with the current
definition of ‘general waste’ in the State regulations.

o While there are a number of potential avenues for a complaint if it was alleged that
the waste provisions restricted competition, only a complaint to the Queensland
Competition Authority or Queensland Productivity Commission is likely to have any
practical application. These avenues for complaint, however, have limitations,
including that the Queensland Competition Authority and Queensland Productivity
Commission powers only have recommendatory powers. The Queensland
Government should consider if the current powers of the regulatory bodies are
sufficient to monitor and enforce policy intent.

e Councils should be able to charge a commercial premises a reasonable waste
charge to cover the cost of community waste.

o Part 2A of the Waste Reduction and Recycling Regulation 2011 (Qld.) could be
allowed to expire on 1 July 2018 and Chapter 5A Environmental Protection
Regulation 2008 (Qld.) extended indefinitely.

On 22 June 2018, the expiry dates contained in section 7 and chapter 5A were removed to
provide greater certainty for stakeholders while the government worked collaboratively to
find a longer-term solution to address the current framework’s issues. The expiry dates had
already been extended on three previous occasions.

If the regulations had been allowed to expire on 1 July 2018, there would have been no
state-wide regulatory framework for local government waste management in the interim
period, while the government worked to find a long-term solution. Without a state-wide
regulatory framework, local governments would have been required to make local laws to
administer their waste management. This may have opened the way for multiple sets of local
laws attempting to have the same effect as the regulations.

Local government stakeholders continue to be concerned that without these regulations
continuing in their current form, local governments will have reduced ability to control and
regulate collection activities. Furthermore, they are concerned that this could have a
negative impact on public health, safety and amenity from increased truck movements, lack
of coordinated collection in each area, and a lack of consideration regarding collection times
and bin servicing.

Local government stakeholders are also concerned about the impact of any changes to the
regulations on the 28 local governments that have invested significant time and resources in
the development of local laws for waste management.

1. IDENTIFICATION OF THE PROBLEM

Anti-competitive practices have resulted from the current interpretation and implementation
of section 7 and chapter 5A. Some local governments are considered to be undertaking anti-
competitive waste practices, and others have the potential to do so through the interpretation
and implementation of these regulatory provisions.

Prior to June 2018 local government stakeholders raised concerns about their ability to
continue to administer local government waste management without section 7 and chapter
5A. The waste industry had also raised concerns about the implications of 77 individual local
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government laws for administration of waste management. Twenty-eight local governments
have already made local laws for waste management.

Local government stakeholders have advised that without these provisions, there would be:
e anincrease in costs to rate payers
e increases in traffic, noise and safety issues associated with increasing numbers of
collections and collection services
e reduced amenity (particularly in high density mixed use areas)
e reduced local resource recovery and waste diversion efficiency
e increased red tape for all 77 councils required to make local laws.

The LGA provides for local governments to charge rates and utility charges for waste
management. Some local governments are charging commercial premises rate payers in
designated areas a mandatory utility charge for commercial waste collection, regardless of
whether they use the council service.

Designated areas are also being used in a way that is restricting private operators (non-
council operators) from collecting commercial waste in those designated areas. Private
operators submit they are being priced out of the market because they cannot compete on a
cost basis with the mandatory fees. Commercial ratepayers would be paying twice to engage
a non-council service - this is seen to be a disincentive for ratepayers to engage a non-
council service.

The intention of section 7 is not to obligate occupiers of commercial premises to use
services provided by local government for commercial waste collection within designated
areas*. The explanatory notes to the Waste Reduction and Recycling and Other Legislation
Amendment Regulation (No.1) 2013 introducing the power to designate areas for collection
of general waste, provide that in relation to section 7:

This section also places no obligation on the occupier of premises to use the service conducted
by the local government. This may for example, apply to a business that has a national waste
contract and they wish to use the services of this company for their Queensland operations.
Simply because the business is located in a designated area, places no obligation on the
business to use the service if the local government conducts commercial waste services in that
area.

The 2014 explanatory notes® provide that:
A local government may designate the whole or part of the local government area as an area
where the local government will arrange for, or require, the removal of waste. There is no
obligation on a local government to designate an area for this purpose.

Prior to 2013, designated areas were provided for in part 2A, section 10B of the
Environmental Protection (Waste Management) Regulation 2000, as part of the definition of
serviced premises.

This broad discretion for local government to designate areas under section 7, the breadth of
the definition of general waste relating to both section 7 and chapter 5A, and the ability for
local governments to charge utility charges for waste management under the LGA, has led
to ambiguity and varying interpretations and implementation of section 7 by local
governments.

4 Explanatory notes to the Waste Reduction and Recycling and Other Legislation Amendment Regulation (No.1) 2013 (pages 11-12) -
https://www.legislation.qld.gov.au/view/pdf/published.exp/sl-2013-0182

5 Explanatory notes to the Environment Legislation Amendment and Repeal Regulation (No.1) 2014 (pg. 18)
https://www.legislation.qld.gov.au/view/pdf/published.exp/sl-2014-0198
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2. OBJECTIVES OF GOVERNMENT ACTION (POLICY OBJECTIVES)

The objectives of the proposed regulatory action are to implement a long-term resolution to
the interpretation and implementation issues with section 7 and chapter 5A. In addition, the
action seeks to clarify the intents of the regulations so that they cannot be interpreted in a
manner that leads to unfair anti-competitive waste management practices in relation to
commercial waste collection.

3. CONSIDERATION OF OPTIONS (POLICY OPTIONS)

The following two options are proposed for public consultation.
3.1 OPTION 1: CONTINUE EXISTING PROVISIONS INDEFINITELY (BASE CASE)

Option 1 proposes to continue existing local government waste management provisions
indefinitely (base case) in their current form. This option continues the status quo. The
provisions will remain as they are, and section 7 and chapter 5A will remain unamended.

This option will enable local governments to continue to designate areas for general waste
collection and charge commercial ratepayers mandatory fees for the collection of
commercial waste. Local governments will also be able to continue to make local laws that
replace chapter 5A.

3.2 OPTION 2: RETAIN AND AMEND THE STATE PROVISIONS

Option 2 proposes to retain and amend the local government waste management provisions.
The State will retain regulation for the management of waste by local governments. Local
government will retain the ability to mandate the collection of waste generated at domestic
premises, with clarification that the designation of areas for the collection of waste by local
governments relates to collection of waste from domestic premises.

This option will provide limited flexibility for local governments to continue to mandate the
collection of commercial waste, with mandating only allowed in particular areas having
consideration of a strict set of criteria. The proposed criteria will include areas where:
e there is a high density of both commercial and domestic residences requiring waste
services
o there may be amenity or safety issues with multiple waste services accessing the
area to undertake those collections
¢ the public benefit is considerable, outweighing the costs to industry and the
community.

The current public interest test in the competition policy guidelines only requires that there is
a determination of whether on balance the anti-competitive provisions should be retained in
the overall public interest. Under option 2, determining these areas will be more limited and
specific characteristics for the area will need to be met (for example, one characteristic could
be a high density of mixed residential and commercial premises).
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Local governments will continue to be able to make local laws under the LGAS®. Itis
proposed however to remove the ability for local governments to make local laws for local
government waste management that can override the State regulation.

It is proposed that transitional provisions will manage existing contracts and commercial
arrangements. This option also proposes that the functions in local government waste
management provisions be decoupled. This would separate the function of collecting the
waste from the function of protecting the amenity, public health and safety of the local

government area.

Under option 2, the State will retain provisions in the State regulations for the management
of waste by local governments, and local government will retain the ability to mandate
collection of waste generated at domestic premises.

The following table provides a comparative analysis of current provisions and the effect of

option 2.
Current regulations Change under Option 2
1. Section 7 and chapter 5A provide a The State will retain a statutory framework in
framework for administration of local regulation for the provision of local government
government waste management in waste management. The functions of who
Queensland. collects the waste will be decoupled from the
functions relating to protecting amenity, public
health and safety.
2. Section 7 provides for local Local governments will only be able to

governments to designate areas for the
collection of general waste and green
waste, and decide the frequency of the

Section 7 includes a note referring local
governments conducting general waste
or green waste collection as a
significant business activity to the
competitive neutrality requirements
under the LGA.

general waste or green waste collection.

mandate collection of waste from domestic
premises and specifically defined
premises/areas.

The current general waste definition allows
local governments to include commercial
premises in the designated waste area for
general waste services — this provision as it
currently stands would no longer apply.

Local governments will not be able to impose
mandatory collection on commercial premises
in designated areas.

Local governments will have the flexibility to
mandate collection of commercial waste in
particular areas that meet specific criteria, for
example, areas where:

e there is a high density of both commercial
and domestic residences requiring waste
services

e there may be amenity or safety issues with
multiple waste services accessing the area
to undertake those collections

6 Section 27 of the LGA provides that if there is any inconsistency between a local law and a law made by the state, the law made by the

state prevails to the extent of the inconsistency.
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Current regulations

Change under Option 2

e the public benefit outweighs the costs to
industry and the community of doing so.

The intent is to restrict a local government’s
ability to mandate areas for collection of
commercial waste to limited and specific
circumstances that include a high level of
public benefit outweighing the costs to industry
and the community.

Chapter 5A, section 81ZC of the
Environmental Protection Regulation
2008 provides that chapter 5A does not
apply if the local government for an area
has made a local law about waste
management for the area, and the local
law states that it replaces chapter 5A.

Local laws will no longer be able to replace
chapter 5A. State regulations will apply across
all local government areas. The State
regulations are intended to cover the powers
that local governments will need to administer
and manage local government waste
collection. Local governments will however be
able to continue to make local laws more
generally. There is no intent to amend local law
making powers in the LGA or the Local
Government Regulation 2012. However,
section 27 of the LGA provides that if there is
any inconsistency between a local law and a
State law, a State law will prevail to the extent
of the inconsistency.

Local governments can require the
owner or occupier of premises to
arrange for the removal of their general
waste. This is currently section 81ZE of
the Environmental Protection Regulation
2008.

Council will continue to be able to require the
owner or occupier of a premise to arrange for
removal of their general waste.

Currently some local governments
contract waste providers to provide their
waste services. Other commercial
arrangements for waste collection are
also in place. These may have been
made while existing or past regulations
have been in force. Some contracts and
arrangements may still be current when
the legislation changes.

Transitional provisions will provide for how the
provisions will apply to existing local
government waste contracts and other
commercial arrangements under the amended
regulations.

Local governments can make local laws
under the LGA.

No change (see line 3 above).

Local governments can levy a utility
charge for waste management.

No change. Local governments will continue to
be able to levy utility charges for waste
management. This may be a disincentive for
the commercial sector to contract private
sector waste operators.

13



3.3 UNFEASIBLE OPTIONS

The removal of section 7 and chapter 5A, in their entirety, is not considered feasible.
Provisions for local government waste management have been in State regulation for a
significant period of time. The provisions originally were contained in the Health Act 1937
and were enacted through the Refuse Management Regulation 1983 (repealed) to allow
local governments to deal with nuisance issues such as odour, fly breeding and vermin as a
result of poor waste management practices. The provisions were transferred to
environmental protection legislation when waste management responsibility was moved from
Queensland Health in 1996.

Since 2014, section 7 and chapter 5A have continued as transitional measures. In 2016 and
2017, these provisions were extended to allow local governments to continue waste
management activities appropriate for their local government area. In 2018, the expiry dates
contained in section 7 and chapter 5A were removed to provide greater certainty for
stakeholders while the government worked collaboratively to find a longer-term solution to
address the current framework’s issues.

If the regulations had expired on 1 July 2018, there would not have been a state-wide
regulatory framework in place while work to find an alternative solution continued. Without a
state-wide regulatory framework, there would also have been no guarantee of consistency
across the State for local government waste management. In that instance, local
governments would have had to make local laws to administer their waste management.
This may have opened the way for multiple sets of local laws attempting to have the same
effect as the current regulations. Removing the State regulations is also considered to create
uncertainty for both local government, industry and the community about waste services.

A model local law for the development of local laws for waste management is not considered
a feasible option. The process to develop a model local law is lengthy and there is no
requirement that local governments adopt the model local law. A humber of local
governments have already created local laws that reflect the current state regulations, and
some of them potentially go further than the state law in some respects and include anti-
competitive provisions. It is evident that the development of local laws in place of a state
regulatory framework will not address the competition issues raised.

4. IMPACT ANALYSIS OF THE OPTIONS (CONSIDERATION OF OPTIONS AND
IMPACT ANALYSIS)

An analysis of the economic and financial impacts of the two options was undertaken.
Appendix 2 lists the data and assumptions on which this analysis was undertaken. The
assessment relied largely on publicly available data, and information provided by the
department; the DLGRMA,; the Local Government Association of Queensland; and the
Department of Natural Resources, Mines and Energy (DNRME) and data requested from
selected councils.

4.1 OPTION 1: CONTINUE EXISTING PROVISIONS INDEFINITELY (BASE CASE)

The continued mandatory collection of waste from domestic premises by local governments
has not been challenged by key stakeholders and is assumed to be efficient for the purposes
of this impact assessment’.

7 The Productivity Commission found that household waste has a strong natural monopoly element, with collection in an area likely to
be most efficient when undertaken by a single firm, who has the advantage of using one truck to empty all the bins in a shared
location.
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Appendix 3 lists the current waste management practices of Queensland local governments
in relation to commercial and non-domestic waste. Currently there are 29 councils providing
waste management services to non-domestic users. Of those councils, 16 have operations

that constitute a significant business activity®.

Most councils charge for commercial waste services on a user pays basis. Eight local
governments impose a mandatory utility charge for commercial collection. Five of those eight
councils impose mandatory commercial collection and mandatory charging and commercial
businesses cannot opt-out of that service.

The five councils that impose both a mandatory utility charge and a mandatory commercial
collection are the Sunshine Coast Regional Council, Noosa Shire Council, Council of the
City of Gold Coast, Fraser Coast Regional Council and Douglas Shire Council. Local
governments can currently levy utility charges under the LGA. Local governments can levy
utility charges for waste management independent of the local government waste
management provisions.

Appendix 2 provides the 2018-19 financial year revenue for waste collection for each of the
five local governments imposing mandatory utility charges for commercial collections and no
opt-out commercial collections. Appendix 2 (Table 1) provides the proportion of rateable
properties that are commercial properties. Appendix 4 provides details of the current
services provided by the five selected councils.

A summary of the annual revenue for 2018-19 for the five councils with mandatory utility
charges and collection of commercial waste is below.

Council Waste revenue from domestic and commercial properties

2018 — 19 ($M)

Gold Coast City 84.4

Sunshine Coast Regional | 54.7

Fraser Coast Regional 16.5
Noosa Shire 121
Douglas Shire 3.7

An aggregated summary of the number of properties based on data provided by the five
selected councils is provided below:

Council Total domestic Total commercial Average
properties properties proportion —
Commercial (%)

Gold Coast City 448,381 23,686 6.4
Sunshine Coast Regional
Fraser Coast Regional

Noosa Shire

8 ASignificant Business Activity arises where a council is conducting a business in competition with the private sector. The council

should not enjoy a net advantage. The 2018-19 threshold for a Significant Business Activity under the LGA was $9.35 million.

15



Council

Total domestic
properties

Total commercial
properties

Average
proportion —
Commercial (%)

Douglas Shire

Twenty-eight local governments have made local laws for waste management (Appendix 5).
This was generally a response by local governments to the uncertainty prior to June 2018

about the impending expiry of section 7 and chapter 5A.

While these local laws are quite similar, they replace chapter 5A, and some variances could
potentially extend the jurisdiction of councils to regulate waste beyond the scope of the state

regulation.

4.1.1 COSTS AND BENEFITS OF OPTION 1
The costs and benefits of maintaining the current regulatory framework are outlined below.

Stakeholder Costs Benefits
Industry There will be a level of continued This option does not create additional
uncertainty about councils making compliance costs for industry.
local laws for waste management.
This option will not affect the ability of
local governments to continue to
charge rates or make local laws for
waste collection at premises other than
domestic premises.
The anti-competitive practices are
likely to continue in at least the five
local government areas currently
undertaking these no opt-out
commercial collection practices.
This option will not affect the ability of
councils to continue to charge utility
charges for waste collection at
premises.
Local There are no additional costs for local This option provides some
government government of retaining the current consistency with a single state
statutory framework. framework for local government areas
across the state.
There is no requirement for additional
resourcing for local governments. The
current provisions are devolved to
local governments. The local
government is currently responsible
for compliance.
Queensland Although the day-to-day There is no requirement for additional
Government implementation of the provisions is resourcing for government
devolved to local government, the departments. There are no additional
department retains responsibility for compliance costs for government
administering the state regulations for departments.
local government waste management.
Community There will be a level of continued This option does not create additional
uncertainty about local government’s compliance costs for the community
local laws for waste management. (additional to the current charges).
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Stakeholder Costs Benefits

This option will not directly affect the
ability of local governments to continue
to charge mandatory utility charges for
waste collection at commercial
premises.

Commercial ratepayers will continue to
not to be able to opt-out of mandatory
local government waste services and
will continue to be charged mandatory
utility charges.

4.1.2 COMPETITION IMPACTS

The guiding principle of the Competition Principles Agreement, under the National
Competition Policy, is that legislation should not restrict competition unless it can be
demonstrated that:

(a) the benefits of the restriction to the community as a whole outweigh the costs
(b) the objectives of the legislation can only be achieved by restricting competition.

The current interpretation of the legislation has resulted in anti-competitive practices by local
governments in the management of their waste. Providing for areas where councils can
create exclusivity for local government waste collection and collection by their contractors:
¢ limits the number or type of businesses by:
o granting exclusive rights for a supplier to provide goods or services
o limiting the ability of some types of suppliers to provide a good or service
o creating a geographical barrier to the ability of businesses to supply services.
¢ limits the choices available to customers by limiting the ability of consumers to
decide from whom they can purchase a service.

Current interpretation, designations and local laws are considered by local governments to
be in the public interest for varying reasons including that:
e there are public safety and amenity issues with multiple truck runs and varying bin
collection schedules of multiple providers
e economies of scale provide efficiencies saving ratepayers money
mandatory charging of commercial premises supports community waste
infrastructure.

The National Competition Policy requires that local governments review anti-competitive
provisions in any proposed local laws before the laws are adopted. The guidelines in the
National Competition Policy set out the criteria for identifying possible anti-competitive
provisions in local laws and establishing the process for conducting reviews of those
provisions. If local governments do not comply with the guidelines, it may result in the law
being of no effect.

The guidelines include that the process must comply with a set of principles, including
meaningful consultation with relevant businesses about the anti-competitive provisions, and
determining whether on the balance, the anti-competitive provisions should be retained in
the proposed local law in the overall public interest.

A number of local governments who have already made their local laws for waste
management undertook consultation on a public interest test plan under the previous
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Queensland Treasury Public Benefit Test Guidelines. They had identified potentially anti-
competitive provisions in their draft local laws. While the tests indicated that the provisions
were considered to be anti-competitive, local governments found that those provisions
provided public benefit, and proceeded with making the local laws.

Competitive neutrality

Section 7 includes a note referring local governments conducting general waste or green
waste collection as a significant business activity to the competitive neutrality requirements
under the LGA.

In 2012, the Queensland Competition Authority (QCA) investigated a competitive neutrality
complaint against the Sunshine Coast Regional Council (SCRC) relating to council’s
management of bulk waste recycling services and pricing services preventing members of
the Waste Contractors and Recyclers Association of Queensland (WCRAQ) (now WRIQ)
from competing. The QCA found that:

“SCRC’s Waste and Resources Management business has a competitive advantage over
potential competitors as a result of its local government ownership and that this advantage
should be removed”.

The QCA found that the mandatory levy on commercial waste provided the local government
with a de facto monopoly on bulk recycling services.

4.2 OPTION 2: RETAIN AND AMEND THE STATE PROVISIONS

The focus of the analysis of option 2 is the removal of the mandatory collection of
commercial waste by local governments. The removal of mandatory collection of commercial
waste as a result of designated areas will only impact the five local governments identified in
Appendix 4. There is currently no evidence available to indicate that other local governments
who do not currently undertake this practice are proposing to do so.

The impact on each of the five local government’s revenue and collection contracts has been
assessed based on information provided by the five local governments. It was also not
possible for the department to gain access to the contracts in place with service providers.
Appendix 4 provides the annual revenue generated from the no opt-out commercial services,
and the estimated contract cost for collecting commercial waste for each of the five impacted
councils.

4.2.1 FINANCIAL AND ECONOMIC IMPACTS
Option 2 is unlikely to have any major financial or economic impacts on stakeholders.

The estimated total revenue relating to the five local governments with no opt-out
commercial waste collection is approximately $32 million annually based on the 2018-19
revenue data. However, the collection costs are $10.8 million, which would reduce the local
governments’ costs if they were no longer collecting commercial waste. Option 2 will not
prevent a local government raising revenue from commercial properties to contribute to
community waste costs.
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Financial impacts

Appendix 6 provides an assessment of the possible financial impacts of option 2. Financial
impacts tend to be a transfer from one group in the community to another, without an
attendant economic impact. The economic outcome of price and cost changes are more
difficult to quantify without a particular knowledge of how businesses operating from
commercial premises and households might respond to higher or lower prices. However,
because they are more than merely transfers, such changes have a greater impact on net
economic well-being.

The collection costs attributable to commercial properties is $10.8 million. These data were
provided by all five local governments with no opt-out commercial collections. It is
considered unlikely that domestic charges would increase due to a loss of scale, especially
as the major costs of collection are not fixed.

An aggregated summary of the domestic and commercial waste management revenue and
collection contract costs attributable to commercial waste for the five local governments for
2018-19 are listed below.

Council Total domestic Total commercial Estimated proportion
waste revenue ($M) | waste revenue ($M) of collection contract
affected ($M)

Gold Coast City 139 32.4 10.8

Sunshine Coast
Regional

Fraser Coast
Regional

Noosa Shire
Douglas Shire

Domestic charges

The potential increase in charges can have an economic impact if the change affects
household behaviour. However, if domestic waste collection is mandated, the volume of
waste generated is not influenced by the charge. On this basis, the impact is limited to
financial impacts.

In 2016, the AEC Group estimated that the loss of scale and scope would result in an
increase in domestic waste management utility charges by 10-20 per cent, equating to $28—
$56 when applied to the average domestic waste management utility charge for large local
governments in Queensland in 2015-2016°. The AEC Group estimates were based on
“figures provided by a few” local governments potentially affected by the removal of the
mandatory waste management utility charge on non-domestic properties.

The potential revenue impact applies only to the five local governments with non-contestable
commercial waste services.

The AEC Group estimate appears disproportionately large. The size of the increase was
argued to relate to the fixed costs of collection. It suggests there are large fixed costs
relating to collection services that cannot be avoided if commercial waste collections are

9 AEC Group (2016)
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made contestable. Yet the main costs of collection are scalable. That is, labour, vehicles and
bins are not fixed costs.

The total revenue collected from commercial properties by the five local governments is
$32.4 million, which covers a range of waste services, including collection services. The cost
of collection services is $10.8 million.

Assuming that local governments cost fall if they no longer provide a collection service to
commercial customers (after existing contracts expire), there is a potential revenue gap of
$21.6 million. This amount is around 15 per cent of current domestic revenue, which is within
the AEC Group’s estimated range. However, this shortfall only exists if councils no longer
collect any waste related revenue from commercial properties, which seems an unlikely
outcome.

Amending section 7 and chapter 5A will not affect the ability of local governments to be able
to apply a mandatory waste management utility charge. These charges relate to the cost of
providing waste management services, facilities and activities. This is separate to the ability
to manage collections in the local government waste management regulations. Local
governments will continue to have the power to levy utility charges under the LGA. While
other local governments could technically begin levying mandatory utility charges for
commercial waste collection, there is no evidence to suggest that they will commence doing
s0. Any risk is mitigated by local governments not being able to mandate the collection of
commercial waste other than in limited circumstances.

Transitional arrangements for existing contracts with service providers should not result in an
issue of major concern, as local governments should have change of law provisions in place.
Local laws can be grandfathered if necessary, allowing the current contract commitment to
be honoured. In addition, the incumbent provider would be able to compete for commercial
waste collections made contestable.

Economic impacts

Appendix 7 provides an assessment of the possible economic impacts of option 2.
Option 2 is not expected to have major economic impacts. The key economic impacts relate
to enabling competition for waste services.

The Productivity Commission observed that lower costs from higher density of collections
may not apply to commercial premises, especially if the business produces large amounts of
waste, or has specific requirements as to the frequency of waste collection'®. Any additional
cost of not bundling commercial waste collection with domestic is likely to be more than
offset by greater competition.

The local government stakeholders have indicated that multiple collection services in a local
government area would lead to public safety and amenity issues because of multiple truck
runs and varying bin collection schedules of multiple providers.

The Productivity Commission found the most significant negative externality for waste
collection is the impact on traffic'!. Waste collection requires trucks to stop frequently,
disrupting traffic flow and increasing congestion and the risks of accidents. It found these
external costs could be between $1 and $3 per tonne of waste, depending on where it is
collected. Urban areas with high population tend to be at the upper end of the range.

10 Productivity Commission (2006), Waste Management, Inquiry Report, October, p. 67.
1 Productivity Commission (2006), p.101.
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Efficiency of truck movements is also influenced by whether or not the same type of
equipment is used for domestic and commercial pick-ups. If a separate vehicle fleet is used
for commercial collections (e.g. compactor bins) the relationship between domestic waste
cost and changes in commercial waste collections will be weaker than if the same vehicle
fleet and bins are used for both types of waste.

It is possible option 2 will lead to further truck movements. The impact of this change will
depend on whether it results in additional congestion, noise and loss of amenity. While local
governments have a legitimate role in determining how this is to be managed, the overall
economic impact is likely to be the most beneficial if mandated collection of domestic and
commercial waste is transparent and limited to specified areas that meet a set of criteria.

4.2.2 COSTS AND BENEFITS OF OPTION 2

The costs and benefits of retaining and amending the regulatory framework are outlined

below.

Stakeholder

Costs

Benefits

responsibility for administering the
state regulations for local
government waste management
and this will still require limited
resources for administration.

Industry Amending the regulatory framework | Amending the regulatory framework will
will not affect the ability of local address industry concerns regarding both
governments to continue to charge the State retaining regulations for local
utility charges for waste government waste management and anti-
management. competitive waste practices.

It will deliver some opportunities for | It will clarify the provisions about the

private sector waste operators, who | collection of waste from domestic premises

may be hindered by the reduced and designated areas, providing clarity to

incentives to the commercial sector local governments and the waste industry

to engage them. and is anticipated to provide greater
transparency in the process of designating
areas for the mandatory collection of
commercial waste and the levying of utility
charges for waste management.

Local Amending the regulatory framework | Amending the regulatory framework will

government may affect areas already designated | provide certainty to local governments
under section 7. about the need to make local laws (i.e.
It may also affect existing contracts | local governments will not need to make
and commercial arrangements and | local laws).
local governments that have already | It will also mean there are no additional
made local laws, however, these compliance costs for local government.
impacts are likely to be minimised The provisions will continue to be devolved
through grandfathering and to local government.
transitional provisions.

Queensland Amending the regulatory framework | Amending the regulatory framework will

Government | means the department retains not require additional government

resources.

It will also mean no additional compliance
costs for government. The provisions will
continue to be devolved to local
government.
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Stakeholder |[Costs Benefits

Community Amending the regulatory framework | Amending the regulatory framework will
will not affect the ability of local provide greater transparency in the
governments to continue to charge process of designating areas for the
utility charges for waste mandatory collection of commercial waste
management. and the levying of utility charges for waste
It will mean a utility charge may still | Mmanagement.
need to be paid by commercial An increase in competition is likely to result
ratepayers in some local in lower prices and/or higher quality

governments, and the incentive for services.
these businesses to engage a
private waste operator is weakened.

While may result in increased truck
movement arising from multiple
operators collecting domestic and
commercial waste, this is likely to be
limited.

4.2.3 COMPETITION IMPACTS

While option 2 provides for a clearer interpretation of the provisions to minimise the potential
for anti-competitive waste collection practices, the state framework will continue to allow for
some anti-competitive practices where these are considered to be in the community’s
interest. However, the intention of option 2 is to reduce the level of the current competition
impacts compared to the base case scenario.

Option 2 will limit the designation of areas to the collection of waste from domestic premises,
and limit the designation of areas for mandatory collection of commercial waste to particular
areas meeting a set of criteria. These include areas with a high density of both residential
and commercial users requiring waste services, where there may be amenity or safety
issues with multiple waste services accessing the area to undertake those collections. The
public benefit must also be considerable, outweighing the costs to industry and the
community of doing so. Allowing greater competition will result in lower prices and/or higher
guality services.

Regardless of the intent of this option, local governments will still be able to determine the
utility charges in their local government area as the LGA will not be amended in relation to
rates and utility charges. However, better clarification of the designation of areas is
anticipated to provide a higher level of transparency about how designated areas are
determined.

4.2.4 ENVIRONMENTAL AND SOCIAL IMPACTS

Appendix 8 provides an assessment of the possible environmental impacts of option 2.
Appendix 9 provides an assessment of the possible social impacts of option 2. It is
anticipated there will be no impact on the rate of diversion from landfill of commercial waste
streams and there is unlikely to be any significant impact on illegal dumping. This conclusion
has been reached based on the illegal dumping rates in local government areas that do not
have mandated commercial waste collection. No evidence has been provided by the local
governments of these areas to suggest that their illegal dumping rates are higher than those
that do have mandated commercial waste collection.
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5. CONSULTATION

In late 2017, the former Department of Environment and Heritage Protection engaged the
QTC to review the local government waste management provisions. In early 2018, the QTC
finalised consultation with key stakeholders as part of its review and related investigations,
and provided a report to the department. Throughout its investigations, the QTC consulted
key stakeholders from local government and the waste industry.

The focus of the consultation was the impact of the provisions expiring, waste practices, and
the development of local laws. The QTC report also included review of preliminary options
developed by the department. These options articulated a number of ways forward.

QTC consulted the following stakeholders during its review of local government waste
management provisions:

o The Local Government Association e Waste Recycling Industry

of Queensland (LGAQ) Association Queensland (WRIQ)
e Logan City Council ¢ Waste Recycling Industry
e Council of the City of Gold Coast Queensland’s members
e Brisbane City Council e Local Authority Waste
e Townsville City Councll Management Advisory Committee
e Fraser Coast Regional Council e Waste Management Association of
e Sunshine Coast Regional Council Australia
e Ipswich City Council e JJ Richards
e Cook Shire Council e Cleanaway
e Cassowary Coast Regional e Suez

Council e Tox Free
¢ Mackay Regional Council e Remondis

e Veolia

The department has consulted peak stakeholder groups, LGAQ and WRIQ, about the
options in this consultation RIS.

Additional consultation was undertaken through the LGAQ to ensure the completeness and
veracity of the data in the consultation RIS. All five selected local governments provided
updated financial and waste data so that the analysis presented in the consultation RIS was
based on the best information available.

The Queensland Government has been working with stakeholders for a number of years to
determine the future of these provisions. Public consultation was also undertaken in 2014 in
relation to the Environment Legislation Amendment and Repeal Regulation (No.1) 2014
(2014 SL No. 198).

It is also proposed to undertake targeted consultation about any amendments to the local

government waste management provisions with key stakeholder peak bodies as reforms
progress.

6. CONCLUSION AND RECOMMENDED OPTION

Option 2 is the preferred way forward. This option will address the issues raised by
stakeholders about anti-competitive practices and maintain a regulatory framework for local
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governments, providing them with a mandate for the collection of waste from domestic
premises. Local governments will have flexibility to service particular areas where significant
amenity and/ or safety issues could occur if multiple service providers were accessing the
area for waste collection. By retaining the State regulations, local governments would no
longer need to make local laws. Further, by managing existing contracts certainty would be
provided to stakeholders as to how contracts under the current regulatory arrangements
would be transitioned under amended regulations.

Other state and territory frameworks for local government waste management across
Australia do not include similar provisions for local government administration of waste
management to the current Queensland local government waste management provisions or
for utility charges for waste collection.

Other jurisdictions (state agencies) in Australia regulate waste management themselves, or
this type of waste management is a function for local government under the relevant state
legislation that regulates the functions of local government. Furthermore, in a number of
jurisdictions, a local government’s ability to charge fees or rates is capped, unlike in
Queensland. While other jurisdictions manage local waste collection without a specific
overarching state framework, the existing provisions in Queensland legislation that regulate
local government waste management are historic, and have been heavily relied on by local
governments for a substantial period of time.

While local governments have had the ability to make local laws for waste management, this
has not occurred until recently because of the previous impending expiry of the state
provisions prior to June 2018.

7. CONSISTENCY WITH FUNDAMENTAL LEGISLATIVE PRINCIPLES

The fundamental legislative principles under section 4 of the Legislative Standards Act 1992
(LSA) were considered during development of the proposed regulatory reform options. The
proposed reforms will not be inconsistent with the fundamental legislative principles in the
LSA. The reforms provide sufficient regard to the rights and liberties of individuals and to the
institution of parliament.

8. IMPLEMENTATION, COMPLIANCE SUPPORT AND EVALUATION STRATEGY

A transition from the current local government waste management provisions to the
recommended option is likely to take a number of years and will be highly dependent on
transitioning existing waste collection contracts and other commercial arrangements.

While it is proposed that any regulation amendments will take effect once an amendment
regulation is made, there will be transitional provisions for managing existing contracts and
existing local laws for waste management.

The department has limited information about the details of current local government waste
collection contracts and commercial arrangements. While it is not intended to greatly impact
existing contracts and commercial arrangements, the department will seek additional
information to be able to determine any impacts on those existing contracts and commercial
arrangements. The transitional process will be determined following further consultation with
stakeholders. This will ensure that the existing waste collection contracts are managed
appropriately.
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APPENDIX 1: THE QUEENSLAND TREASURY CORPORATION REPORT, LOCAL
GOVERNMENT WASTE MANAGEMENT PROVISIONS (JUNE 2018)
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Executive Summary

The management of waste by local governments is regulated under Part 2A of the Waste Reduction and Recycling
Regulation 2011 (Qld) and Chapter 5A of Environmental Protection Regulation 2008 (Qld). The combined effect of these
regulations gives local governments the power to regulate the management of general waste within their local
government areas. Both regulations expire on 1 July 2018.

The Department of Environment and Science (DES) sought advice from Queensland Treasury Corporation (QTC) on
options for dealing with the expiring provisions, including the implications for key stakeholders.

During its engagement, QTC met with representatives from industry and local governments, listed below. Local
governments raised concerns about the expiry of the waste provisions, and the potential impact it would have on their
waste services, finances and ratepayers. The waste industry raised concerns that the provisions as currently drafted
means some local governments limit the extent to which the industry can provide commercial waste services.

Table 1: consultations

Local Council representatives Industry Representatives

= Logan City Council = Waste Recycling Industry Queensland

= Gold Coast City Council = Waste Recycling Industry Queensland’s members

= Brisbane City Council = Local Authority Waste Management Advisory Committee
= Townsville City Council = Waste Management Association of Australia

= Fraser Coast Regional Council = JJRichards

= Sunshine Coast Regional Council = (Cleanaway

= |pswich City Council = Suez

=  Cook Shire Council = Tox Free

= Cassowary Coast Regional Council = Remondis

= Mackay Regional Council = Veolia

While there are differing views on some issues, there is broad agreement by industry and local governments on a
number of threshold principles, namely:

= To ensure State-wide consistency, the head of power for regulating waste services should be retained with the
State, avoiding the making of individual local laws,

= |ocal governments should retain the ability to mandate the provision of domestic waste services to allow for scale
and consistency of services; and

= should councils wish to recover fees from commercial rate payers, rating powers would allow them to charge
commercial premises a reasonable waste charge to cover the cost of community waste

The key policy issue where there is not a consistent view of stakeholders is the extent to which there should be
competition in the collection of commercial and recyclable waste.

= Some local governments take the view that they should be able to mandate services, that this in turn provides for
efficiencies in the provision of related services (eg landfill) and that competition (and associated price pressures)
comes from the regular tendering of collection contracts. It is also argued that commercial operators will only
collect in the more profitable part of the waste services market, thereby undermining the economies of scale that
come from mandating all services.

= |ndustry representatives take the view that by not allowing competition, there is limited price pressure on existing
council operations, and those who generate commercial waste are not deriving the benefits that come from price
and service choice. It is also argued that a recent decision of the Queensland Competition Authority is consistent
with this view, and that as a minimum, the QCA should have determinative powers where disputes arise.

Implementation issues will depend on the policy approach adopted and associated waste policy reforms.
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1 Background

In Queensland, 29 out of the 77 local governments provide some type of non-domestic waste service. The majority of
non-residential services are provided in South-East Queensland, with larger population or tourist areas, such as
Toowoomba, Bundaberg, Rockhampton, Mackay and Townsville, also providing a reasonable number of non-domestic
waste services. Such services can be on the basis of opt-in, mandatory utility charges or mandatory collections services.
Some local governments levy a mandatory waste utility charge which covers both household and non-household
properties, and which may or may not include a mandatory collection service, such as Brisbane, Burdekin, Douglas,
Fraser Coast, Gold Coast, Noosa, Scenic Rim and Sunshine Coast councils. These local governments provide over 36% of
the total non-residential waste services provided by local governments across the State.

The provisions for the management of waste by local governments are found under Part 2A Waste Reduction and
Recycling Regulation 2011 (Qld) and Chapter 5A Environmental Protection Regulation 2008 (Qld) (‘waste provisions’).
The existing waste provisions have most recently been extended to expire on 1 July 2018.

The Department of Environment and Science (DES) has sought advice from Queensland Treasury Corporation (QTC)
about the options available to it regarding the expiring provisions and the impacts of these options on the key
stakeholders.

1.1 Legislation

Waste Reduction and Recycling Regulation

Part 2A Waste Reduction and Recycling Regulation 2011 (Qld) comprises only one section — section 7. Section 7
provides a local government with the power to:

= designate areas within its local government area in which the local government may conduct general waste or green
waste collection (by resolution), and

= decide the frequency of general waste or green waste collection in the designated areas.

Environmental Protection Regulation

Chapter 5A Environmental Protection Regulation 2008 (Qld) gives local governments the power to manage waste.
Chapter 5A applies to a local government unless it has made a local law about waste management which states it
replaces this chapter (an action that is now being undertaken by a growing number of councils, as discussed below).

Provided a premises is within a designated area, as defined in Part 2A Waste Reduction and Recycling Regulation 2011
(Qld), then the Environmental Protection Regulation 2008 (Qld) provides local governments with the power to state
how the owner or occupier of the premises is to store its general waste and remove its general waste (as that term is
defined in the Environmental Protection Regulation 2008 (Qld).

1.2 Local Councils’ position

Local councils have raised concerns about the expiry of the waste provisions, especially the potential impact it may have
on their waste collection services, local governments and ratepayers.

The Local Government Association of Queensland (LGAQ) engaged AEC Group Ltd in October 2016 to prepare a report,
titled ‘Review of Local Government Rating of Non-Domestic Properties for Waste Services” which stated that the use of
these laws by councils to facilitate waste collection is:

‘a valid exercise of a statutory function and ... ensure[s] a number of outcomes are achieved that would not
otherwise be achievable if waste collection services were left to the market, including the ability to achieve
enhanced waste diversion outcomes for the commercial and industrial sector, minimising traffic movements
and noise, maximising public safety, achieving greater economies of scale in the provision of high quality
services to all ratepayers irrespective of location and size, increased certainty to inform contractual
arrangements, and ability to fund waste management activities of broad community benefit’.

In summary, the report concluded that:

‘allowing non-domestic properties to ‘opt-out’ of Council waste management utility charges and services will
not produce an overall cost saving to local communities, but will instead see non-domestic properties opt for
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(and the market provide) waste collection services that are less cost rather than conserving the community and
environmental implications associated with waste disposal’.

As part of its engagement, QTC consulted with the LGAQ and the following local councils:
= Logan City Council

= Gold Coast City Council

= Brisbane City Council

= Townsville City Council

= Fraser Coast Regional Council

= Sunshine Coast Regional Council, and

= |pswich City Council.

In their capacity as representatives of the Local Authority Waste Management Advisory Committee (LAWMAC), QTC
also consulted with Cook Shire Council, Cassowary Coast Regional Council and Mackay Regional Council.

1.3 Industry’s position

Concerns about extending Part 2A Waste Reduction and Recycling Regulation 2011 (Qld) waste collection and the
impact this may have on the waste and resource recovery (WARR) industry has been raised by WARR industry bodies.
Specifically, the industry has raised concerns that the waste provisions are administered by some local governments in a
way that results in restricted competition. This was the subject of a complaint made in 2012 to the Queensland
Competition Authority that the Sunshine Coast Regional Council’s (SCRC) management of bulk waste recycling services
and pricing of services prevented Waste Contractors and Recyclers Association of Queensland (WCRAQ)* members
from competing. The Authority ultimately found that:

‘SCRC’s Waste and Resources Management business has a competitive advantage over potential competitors
as a result of its local government ownership and that this advantage should be removed’.

As discussed below at 2.3 below, the Council did not adopt the recommendations of the report.
As part of its engagement, QTC met with the following industry members:
= Waste Recycling Industry Queensland (WRIQ)

= Waste Recycling Industry Queensland’s members — representatives from JJ Richards, Cleanaway, Suez, Tox Free,
Remondis and Veolia, and

= Waste Management Association of Australia (WMAA).

2 Issues of concern

While it is acknowledged that there are a range of complex issues, with a significant number of stakeholders,
consultations undertaken and advice obtained was from selected representative stakeholders only and has assisted to
provide clarity around key issues. It is recognised that other stakeholders may have differing concerns, however, the
engagement has sought to attain the position of the majority of those involved.

A summary of QTC’s findings are listed below.

2.1 Collection of domestic waste

Currently all councils across Queensland mandate the provision of domestic waste services. Domestic waste services
generally allow for the collection of general domestic waste (red bin lid), and recycling paper and packaging materials
(yellow bin lid). Some councils also provide regular green waste collection (green bin lid), typically on an opt-in basis, or
provide green waste drop off services via transfer stations and landfill sites. There are nearly 1.86 million households in
Queensland with a domestic waste (red bin lid) kerbside collection service, with nearly 90% of these services also having
a recycling paper and packaging materials collection (yellow bin lid).? Currently some councils are trialling the
introduction of a separate food waste collection.? It is also acknowledged that waste collection services can vary across

1 Now called the ‘Waste Recycling Industry Queensland’.
2 Source: ‘Recycling and Waste in Queensland 2017’, Department of Environment and Science.

3 For example, Cassowary Coast Regional Council provides a two bin system based on dry and wet waste.



the state, as a result of the local waste infrastructure available. In some regional and remote areas, where door to door
waste collection services may not be provided, councils typically provide access to managed waste collection points.

The LGAQ has argued that the removal of councils’ ability to levy mandatory waste charges for the management of
domestic waste will cause domestic waste utility charges to increase by 10 to 20%, with the cost of self-haul disposal at
council landfills increasing in the order of 20 to 30%. Both councils and industry agree that councils should retain the
ability to mandate the provision of domestic waste services, regardless of whether the waste service is provided by
council themselves or via contract with the private industry.

Policy consideration: Councils should retain the ability to mandate the provision of domestic waste services.

2.2 Making of local laws

Local governments have the power to create a local law for the management of waste. With some exceptions, a local
government can make and enforce any local law that is necessary or convenient for the good rule and local government
of its local government area (section 28 Local Government Act 2009 (Qld)).

As can be seen in Table 2 below, numerous councils are in the process of implementing their own local law, or have
already implemented a local law. In addition to those listed below, we understand that a number of other councils are
commencing the process.

Table 2: local laws

Local laws passed and in force Gold Coast City Council
North Burnett Regional Council

Undertaking Public Consultation on Noosa Shire Council

proposed local laws Sunshine Coast Regional Council
Fraser Coast Regional Council
Moreton Bay Regional Council
Scenic Rim Regional Council
Bundaberg Regional Council

The way the State waste provisions are currently drafted means that these local laws will take precedent over the
existing State waste provisions. This is something that will need to be considered should the policy decision be made to
extend the waste provisions.

The general view of the councils is that these laws are being enacted in response to the uncertainty of the State
position. Both industry and councils agree that their preference is for the State to retain the power in State laws. While
some councils have invested significant resources into preparing their own local laws, they understand that there is a
greater advantage in having the head of power to manage waste services at a State level. Similarly, industry wants to
avoid having numerous, individual local laws across the State which could impact how they conduct business in each
area.

Regardless, councils consider that they are now in a position where it has become necessary to commence preparing
their own local laws in anticipation of the waste provisions expiring, in order to safeguard the provision of existing
waste services within their local government area. In doing so, the councils have advised that their intention is to
replicate the current waste provisions, so that councils retain the head of power for the delivery of waste management
services.

Industry is concerned that in making local laws some councils have used the definition of ‘general waste’ to mean:
any of the following:
(a) Commercial waste
(b) Domestic waste
(c) Recyclable waste’

While the intention is for the definition to match one of two definitions from the Environmental Protection Regulation
(2008) and is applied to provide more clarity as to which wastes streams are included, the practical effect of the of the
definition of ‘general waste’ under local laws is that councils have the power to mandate collection of non-domestic
waste in certain areas, with the potential for reducing the ability of the industry to compete for these types of waste.
Councils have advised that they do not intend to expand their current service offering. The industry, however, is
concerned that use of the definition is designed to expand councils’ powers over the waste streams they can
mandatorily collect.
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Industry also has concerns with the robustness of the process undertaken in making the local law. Local government
must not make a local law that contains an anti-competitive provision unless:

= the benefits of the restriction to the community as a whole outweigh the costs, and
= the objectives of the law could only be achieved by restricting competition.

To give effect to this, local governments are required to review anti-competitive provisions in any proposed local law
before the law can be adopted. The prescribed procedures to be complied with are those set out in the Queensland
Government’s ‘National Competition Policy Guidelines for conducting reviews on anti-competitive provisions in local
laws’.

Where a local government determines that there are potentially significant impacts from the anti-competitive
provisions, the local government is required to review the anti-competitive provisions in accordance with a number of
principles, including meaningful consultation with businesses, examination of reasonable alternatives and cost benefit
analyses. In preparing their local waste management laws, the local councils have all identified that the proposed law
contains anti-competitive provisions.

As part of the process, councils have each undertaken a public benefit test. One example of the public benefit test is the
Gold Coast City Council, which received 20 formal submissions identifying a number of issues, including that the
proposed local law is anti-competitive. In response, the Gold Coast City Council advised in its Public Interest Test Report
that:
‘council is not proposing that the nature of the restriction on competition under the proposed local law will be
different from the nature of the restriction on competition which currently exists under Chapter 5A and section
7/
The Gold Coast City Council therefore determined that the anti-competitive provisions be retained in the local law as:
= the benefits of the restriction to the community as a whole outweigh the costs, and

= the objectives of the law could only be achieved by restricting competition.

Even though councils undertake the processes required of them in introducing a potentially anti-competitive law, there
is concern by industry that an assessment of the issues raised by the community or industry does not generally result in
a different outcome to that originally proposed by council. The Department of Local Government, Racing and
Multicultural Affairs has confirmed that its role is limited to ensuring the process has been undertaken, not to
adjudicate on the issues raised and councils’ responses. Councils ascertain that they have undertaken the process on
the basis that they have acted in the best interest of their ratepayers.

Policy consideration: The head of power to regulate waste services in Queensland should be retained with the State,
avoiding the making of individual local laws.

Retaining the power with the State would not however provide clarity about the policy intent with the current definition
of ‘general waste’ in the State regulations.

2.3 Anti-competitive concerns

Industry has raised concerns about the potential anti-competitive behaviour of local councils under the waste
provisions, including how the waste provisions restrict competition and the avenues available for complaint or redress.

Significant business activity

If the local government conducts general waste or green waste collection as a significant business activity, then under
the competitive neutrality principle, Chapter 3, Part 2, Division 2 Local Government Act 2009 (Qld) provides that:

‘any entity that is conducting a business activity in competition with the private sector should not enjoy a net
advantage over competitors only because the entity is in the public sector’.

A ‘significant business activity’ is defined as a business activity of a local government that is conducted in competition,
or potential competition, with the private sector and meets the threshold under a regulation. The threshold for the
2017-18 financial year is $9.35m.

The waste provisions in themselves do not confer on local governments the right to establish monopolies in their local
government areas for the provision of waste management services. Instead, what could be viewed as restricting
competition by a regulatory body is the right of councils to impose a mandatory charge on all premises for waste
collection. As can be seen in Table 3 below, currently Gold Coast City Council, Brisbane City Council, Fraser Coast
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Regional Council, Sunshine Coast Regional Council and Noosa Shire Council all have a mandatory commercial waste
collection charge.

Table 3: mandatory commercial waste services

Council Mandatory Commercial waste
waste charge? can be collected by a

different provider?

Logan City Council X v

Gold Coast City Council % x*

Brisbane City Council v v

Townsville City Council X v

Fraser Coast Regional Council v X

Sunshine Coast Regional Council v X

Noosa Shire Council v X

Ipswich City Council X 4

* in designated areas only

While occupiers of some commercial premises in these council areas are not obliged to use council services, they are
required to pay for the service regardless of use. It is therefore arguable that this compulsory charge reduces the
incentive for occupiers to acquire waste collection services from a party other than council.

In some councils, including Sunshine Coast Regional Council and Noosa Shire Council, occupiers do not have the ability
to opt-out of the mandatory waste collection services.

Full cost pricing

If a local government conducts a significant business activity, it must assess whether the costs of conducting the activity
in accordance with the competitive neutrality principle outweigh the benefits of so doing. The local government must
list its significant business activities in its annual report, and state in each case whether the competitive neutrality
principle was applied. The local government may comply with the competitive neutrality principle by creating a new
business unit to undertake the activity (commercialisation), or by pricing the activity on a commercial basis (full cost
pricing).

Full cost pricing means that a council’s forecast revenue, considered from a total activity perspective, for the relevant
activity must be sufficient to cover the forecast total costs for that activity. Industry has raised concerns that the
mandatory waste charge imposed by councils for commercial waste collections does not comply with the requirements
of full cost pricing. Alternatively, it is the LGAQ's position that the total revenues of the waste utility charges cover the
total costs incurred by local councils for their waste management activities. Practically, in circumstances where the
majority of waste collection and management contracts are awarded following competitive tender, it is fair to assume
that the costs of these services should reflect the best value available in the market at time of tender.

Advice provided by Arup is that the ability to aggregate individual costs allows Councils to provide a reasonable uniform
pricing regime across their geographical areas and a waste management charging regime that should ideally be
transparent and qualify charges for ratepayers. This allows for greater transparency about the makeup of the waste
charges and recognition that these costs also cover services common to the community (including street bins, landfill
remediation, education, compliance functions and street cleaning). For example, the Brisbane City Council waste
management service charge includes:

‘the ongoing provision of Council waste management services, facilities and activities. These include, but are
not limited to: general waste service provision, collection and disposal, street sweeping, litter collection,
cleansing parks and footpaths, and provision of waste management facilities’.

Jurisdiction to determine disputes

Chapter 6, Part 2 of the Local Government (Beneficial Enterprises and Business Activities) Regulation 2010 sets out the
competitive neutrality process, including the process to complain to the Queensland Competition Authority (QCA). The
Queensland Competition Authority Act 1997 (Qld) also provides the relevant Minister with the power to declare a
government business activity to be a ‘monopoly business activity’ and with the power to then refer the activity to the
QCA for an investigation into its pricing practices or for ongoing monitoring of its pricing practices. This was the process
undertaken by the WRIQ in 2012, which complained about Sunshine Coast Regional Council’s:

= attempts to enforce a monopoly over bulk waste recycling services, and
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= pricing of services in a way that prevented the Waste Contractors and Recyclers Association of Queensland
members from competing.

The QCA found that the Councils had a competitive advantage that should be removed. Council did not agree with the
findings of the QCA.

‘[Sunshine Coast Regional Council’s] Waste and Resources Management business has a competitive advantage
over potential competitors as a result of its local government ownership and that this advantage should be
removed’

The local government is not obligated to implement the recommendation. In the case of the Sunshine Coast Regional
Council, the recommendation was not implemented.

Similarly, Chapter 3, Part 2 of the Local Government Regulation 2012 sets out a process by which an affected person
may complain either to the local government or to the Queensland Productivity Commission (QPC) about a failure of
the local government to undertake the business activity in accordance with the competitive neutrality principle. QPC is
required to investigate the complaint and report to the local government on whether the complaint is substantiated.
Like the QCA, the QPC powers are only recommendatory.

Other potential avenues available to industry to make complaint about potential anti-competitive behaviour include

the:

= Australian Competition and Consumer Commission, however, as councils in Queensland impose or collect levies for
the management of waste services, the legal advice obtained by QTC concludes that Part IV Competition and
Consumer Act 2010 (Cth) does not apply to waste management services in Queensland, and

= Ombudsman, which private operators may complain to. The legal advice obtained, however, is that this is unlikely to
be an appropriate forum. Consistent with this, according to the AEC Report, the Queensland Ombudsman stated
that:

‘as the issue of councils’ involvement in ‘monopoly type’ waste recycling processes has broader policy implications for
business and the development of the State’s Waste Strategy, | consider this Office is not best placed to deal with those
issues through the current complaint’.

Policy consideration: While there are a number of potential avenues for complaint if it was alleged that the waste
provisions restricted competition, only a complaint to the Queensland Competition Authority or Queensland
Productivity Commission is likely to have any practical application. These avenues for complaint, however, have
limitations, including that the Queensland Competition Authority and Queensland Productivity Commission powers only
have recommendatory powers. Government should consider if the current powers of the regulatory bodies are
sufficient to monitor and enforce policy intent.

2.4 Compulsory waste collection

Industry is concerned by the current practice of some councils mandating the collection of non-domestic waste in some
(or all) areas, either directly by Council or under contract from Council to a waste services provider. It is the councils’
position that regulating the collection of waste services is necessary to manage the overall cost of waste services, to
ensure that all commercial businesses are serviced and to be able to control and regulate collection services (including
to meet requirements regarding health, amenity and safety).

Cost

The LGAQ has suggested that the removal of councils” ability to levy mandatory collection of domestic waste will cause
domestic waste utility charges to increase by 10 to 20%, with the cost of self-haul disposal at council landfills increasing
in the order of 20 to 30%. As stated above no stakeholder disputes that councils should retain the power to mandatorily
provide domestic waste services. The QCA though was not convinced that sufficient or reliable data was provided by
LGAQ to support the potential increased costs (to domestic customers and by inference to commercial customers).

Industry has also identified a risk of an increase to costs with the removal of some competitors. There are concerns that
the longer local councils operate as the sole provider of waste collection services within their local council area, the
more chance there is that smaller waste businesses that only operate within that area may go out of business. This may
reduce competition for that local government area (or lead to competition only being with national waste providers).
Although this affects competition to some extent, the larger players in the industry will likely still compete to ensure
that the cost for collection of non-domestic waste is competitive.
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Competitive service provision

It is argued by LGAQ that the inability of local councils to charge a universal service offering could lead to the private
sector focusing only on more profitable waste collection areas, including large non-domestic waste generators, with
particular materials (such as bulk paper and cardboard) being targeted. There is concern from councils that this would
lead to smaller and non-metropolitan customers not being effectively serviced for a reasonable price (with councils
being effectively forced to provide services to these customers) and lower valued recycling commodities being
deposited in general waste (and thus targeted resource recovery rates not being achieved). Industry and local
governments agree that private waste providers would likely target more profitable waste collection services, and that
the provision of cost effective waste collection services for all customers within any local government area is vital.

Mandatory council services means that some large commercial customers cannot be serviced by their national private
waste contractor in designated areas. These national contracts can provide customers (who are large generators of
waste across the State) with the ability to have greater control over how their waste is treated, managed and reported.
For example, Coles uses its national contract to drive recycling and waste conversion with specific key performance
indicators, including tonnes of waste to landfill and units of soft plastics recycled, reported as part of its annual report.

One specific mandated collection which was subject to QCA’s 2012 review is the collection of recycling. The mandate of

compulsory bulk waste recycling services prohibits industry from competing with council in this area. The QCA found
that:

‘under the current arrangements [Sunshine Coast Regional Council’s] bulk recycling services do not bear the full
cost of the service they impose.’

The QCA therefore recommended that bulk waste recycling services be removed from mandatory bulk waste service
charges, allowing the competitive collection and disposal of bulk recycled waste. Should it be needed, the QCA
recommended the introduction of a community service obligation (CSO) that would allow all service providers to
compete on a similar basis. Similarly, the QCA held that:
‘[Sunshine Coast Regional Council] should ensure appropriate differential pricing and alternatives for recycling
and disposal of bulk waste, including consideration of a landfill levy to replace the State levy.... In order to
encourage commercial recycling and fund recycling programmes and enforcement activity.’

The LGAQ disagrees with the implementation of a CSO, as this would see the burden of meeting waste diversion targets
across the community rather than on those actually generating the waste in the first place. The LGAQ argues that the
removal of the power to levy mandatory waste management charges on non-domestic properties would:

= impact the ability of councils to ensure that recyclable material generated as waste is diverted from landfill

= allow service providers and customers to take up the lowest cost option, which would primarily be a general waste
service with very few recycling services

= inconsistent provision of recycling services over time as a result of the fluctuating market of recyclables

= cause volumes of recyclable materials to be disposed of to landfill, causing increased pressure on local landfill
capacity, and

= reduce kerbside recycling rate from 20% to 5% and therefore reduce the viability of recycling services.

For this reason, it was the LGAQ's position that the status quo is the only cost effective means to deliver a consistent,
affective and reliable recycling service.

An issue with maintaining the status quo, however, is that Queensland is currently the second worst performing State
or Territory in Australia (second to the Northern Territory) when it comes to waste recovery rates (Queensland
currently achieves approximately 45% recovery rate for headline waste streams,* while South Australia, the best
performer in the country, currently achieves 78%). Although performance varies by location, maintaining the ‘status
quo’ does not appear to produce best practice recycling outcomes

Ability to control and regulate collection activities
The LGAQ has also argued that by removing the ability of councils to levy mandatory waste utility charges, there will be:

= no centralised coordinated transport approach, leading to:

— increased overall truck movements (estimated up to three times as many as current)

4 Headline wastes are considered to be municipal solid waste, commercial and industrial waste and construction and demolition waste. Source:
‘Recycling and Waste in Queensland 2017’, Department of Environment and Science.
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inability to effectively control the volume and frequency of heavy vehicle traffic, resulting in negative noise,
congestion and public safety impacts

inability to effectively control traffic congestion impacts in heavy traffic areas and narrow streets

— increase likelihood of long-haul transport of waste, and

increased carbon footprint of provision of waste collection services
= an inability to control waste collection times, leading to:

— private waste collectors operating at the most convenient and cost effective times, which may increase safety
and amenity impact, and

— sporadic and disorganised collection which could cause noise, congestion and safety impacts multiple times
across the day, and

= aninability to control the amenity relating to waste collection, leading to:
— aninability to control the location, time and frequency of servicing
— an ability to control the types of bins, which may be an eyesore, and
— alack of control of bin pickups and bin condition/odour.

While it is acknowledged that these are real concerns to local governments and ratepayers, there is an ability for local
councils to use other instruments already available to them to control some of these potential adverse impacts. For
example, the Heavy Vehicle National Law Act 2012 (Qld) grants the Regulator the power to authorise heavy vehicle use
in particular areas or routes during particular hours of stated days. This piece of legislation has already been utilised by
the Brisbane City Council in setting restrictions on the parking of heavy good vehicles near residential properties.
Similarly, the New South Wales equivalent (the Heavy Vehicle (Adoption of National Law) Act 2013 (NSW)) has been
utilised by the City of Sydney to control the timing and number of heavy good vehicles (including waste service vehicles)
within the city at any time. Councils also have the authority under section 440 Environmental Protection Act 1994 (Qld)
to enact a local law prohibiting the making of a stated noise, including the time at which the noise is made. Finally,
while it may be more challenging for established developments (opposed to new developments), existing planning and
regulatory mechanisms exist which can be used by councils to address any concerns that they have with regard to the
social and environmental impacts associated with collection (noise, amenity, traffic).

2.5 Compulsory waste charge

Currently only some councils charge a mandatory waste charge to cover the cost of community waste (including
collection and disposal, street sweeping, litter collection and cleansing parks and footpaths). Other councils
acknowledge that they fund these services from other parts of their operations.

It is argued by the LGAQ that by removing the ability of councils to levy mandatory waste utility charges, there would be
increased whole of community waste management costs. Consistent with this point, the Sunshine Coast Regional
Council had a cost benefit analysis prepared which found that:

‘significant net costs would be incurred by moving to a policy where mandatory waste collection charges are
not levied.’

Waste management services are an essential service and it is therefore not argued by industry or council that a
mandatory levy to manage waste generated in public and common areas and to ensure public health and safety is
necessary. Commercial businesses are yet to be consulted, however to some extent, the practise of community waste
charge already exists in some councils, including Brisbane City Council, where a mandatory waste collection levy,
equivalent to the minimum service provision, is charged to commercial businesses, even though they may elect to have
their waste collected by a separate provider.

Policy consideration: councils should be able to charge a commercial premises a reasonable waste charge to cover the
cost of community waste.

3  Potential options

In light of the expiring waste provisions, DES has considered four options for the future of the local government waste
management provisions provided in Chapter 5A of the Environmental Protection Regulation 2008 (Qld) and Part 2A of
the Waste Reduction and Recycling Regulation 2011 (Qld). In summary, these options are:

e do nothing and allow the waste provisions to expire on 1 July 2018

e allow the waste provisions to expire on 1 July 2018, with DES to develop a model local law to assist Councils to make
their own local laws
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e allow Part 2A Waste Reduction and Recycling Regulation 2011 (Qld) to expire. However, Chapter 5A Environmental
Protection Regulation 2008 (Qld) is extended indefinitely, with DES to develop a model local law to assist Councils to
make their own local laws, or

e extend the waste provisions indefinitely, however the government amends the waste provisions to clarify that they
only relate to domestic waste or waste generated at a domestic premises.

Further information about the options considered by DES in attached at Annexure A.

3.1 Allow waste provisions to expire

Allowing the waste provisions to expire (DES’ options 1 and 2), will likely result in the replication of the waste provisions
into numerous local laws (albeit with some minor variations) at unnecessary cost. The issues identified surrounding the
policy issues of competition and council’s current ability to mandate the collection of non-domestic waste will not be
addressed. This option is also inconsistent with councils and industry’s desire for the State to retain the power in State
laws.

Further, the development of a model local law by DES will be of little utility in circumstances where a number of
councils have already drafted their own local laws with the majority of other councils anticipated to also replicate the
local laws already prepared.

3.2 Allow designation provisions to expire

Allowing Part 2A Waste Reduction and Recycling Regulation 2011 (Qld) to expire (DES’ option 3) would mean that
councils have no power to designate areas. This option would however retain Chapter 5A Environmental Protection
Regulation 2008 (Qld), which, subject to some amendments to reflect the removal of designation under the Waste
Reduction and Recycling Regulation 2011 (Qld), would still provide councils with the powers to determine how waste is
to be collected.

This option would allow the Environmental Protection Regulation 2008 (Qld) to focus on the environmental, health and
safety issues regarding waste collection. The power to rate for waste collection services would be regulated by local
governments under their existing rating powers (the existing powers also allow the councils that want to charge a
community waste charge to do so). Separating environmental and rating powers for waste management has been the
practice in other jurisdictions in Australia.

It does not however address the policy intent surrounding council’s ability to continue to mandate the collection of
non-domestic waste.

3.3 Extend waste provisions

It is not contested by stakeholders that councils should retain the ability to mandate the provision of domestic waste
services to create scalable operations and consistent services. Amending the waste provisions to clarify that they only
relate to domestic waste or waste generated at a domestic premises would be consistent with this.

What is not clear is the policy intent that would allow councils to retain the power to mandate the provision of non-
domestic waste services. While it is industry’s preference to have a competitive market for the collection of commercial
waste, councils have raised concerns regarding increased costs and poorer waste outcomes and management of waste
collection practices should they lose the powers to mandate commercial waste collection. While it can be argued that
the issues identified can be addressed through other means already available to councils, whether these powers should
be amended is ultimately a policy decision to be determined by DES. Should it be determined that non-domestic waste
services should not be mandated, then the definition of ‘general waste’ in the Environmental Protection Regulation
2008 (Qld) should be amended to reflect that it only relates to the domestic waste stream (for waste collection
services), as proposed in option 4 .

This option however, does propose to retain Part 2A Waste Reduction and Recycling Regulation 2011 (Qld), providing
councils with the power to designate areas. Although the ability to designate areas could be limited to the collection of
domestic waste, there may not be any benefit to retain this section as councils could rely on their existing rate powers
for the collection of waste charges

3.4 Policy consideration

Part 2A Waste Reduction and Recycling Regulation 2011 (Qld) could be allowed to expire on 1 July 2018 and Chapter 5A
Environmental Protection Regulation 2008 (Qld) extended indefinitely. There appears to be no need for DES to develop
any new model local laws, noting the progress already made by many councils.

37



Whether the waste provisions should be amended to clarify that they only relate to domestic waste or waste generated
at a domestic premises is ultimately a policy decision for DES. In considering this issue, it should also be acknowledged
that in some local council areas true markets do not exist and in these regional and remote areas single service
provision for waste is the only option. This being said, should it be determined that non-domestic waste services should
not be mandated, then the definition of ‘general waste’ in the Environmental Protection Regulation 2008 (Qld) should
be amended to reflect that it only relates to the domestic waste stream for the provision of waste services.

4 Implementation considerations

Stakeholders have suggested that where councils have already committed to long term contracts with their waste
collection service providers that any alteration to State regulations should consider:

= the potential significant financial implications for councils through potential penalties to be incurred under existing
contractual terms

= the impact on upfront investments made by collection service providers and downstream contracts and investments

= the impact on contractual arrangements that are in progress, and

= the impact of preventing councils from processing waste at alternative waste facilities, further impacting the
recycling rate achieved and preventing customers from being able to contribute to moving towards local and state
recycling targets.

It is acknowledged that there are existing contractual arrangements in place between councils and industry for the
collection of non-domestic waste, some with significant tenure. Such contracts were entered on acceptable practices
and in line with the waste regulations at the time, and therefore should be considered as part of any regulation
amendment.
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Annexure A - Department of Environment and Science’s
proposed options

Option 1 — allow waste provisions to expire

Allow the current provisions in both Part 2A Waste Reduction and Recycling Regulation 2011 (Qld) and Chapter 5A
Environmental Protection Regulation 2008 (Qld) to expire on 1 July 2017

Option 2 — allow waste provisions to expire, but prepare model local law

Allow the current provisions in both Part 2A Waste Reduction and Recycling Regulation 2011 (Qld) and Chapter 5A
Environmental Protection Regulation 2008 (Qld) to expire on 1 July 2017.

Once the provisions expire, local governments without local laws for waste administration can continue to develop local
laws for local government waste management. The Department of Environment and Science will develop a model or
template local law prior to 1 July 2018 for voluntary adoption by Councils. A model or template local law would include
provisions clarifying the intent of the provisions and limiting the designation of areas to domestic waste collection
unless it’s a high density mixed use area. A model local law, as opposed to a template local law, is provided for in the
Local Government Act 2009 (Qld). It is estimated that making a model local law will take 9 to 12 months.

Option 3 — extend expiry of Environmental Protection Regulation only, and prepare model local law

Amend the Environmental Protection Regulation 2008 (Qld) to remove the expiry date in chapter 5A so as to not expire
on 1July 2018, but instead continues indefinitely. Once section 7 Waste Reduction and Recycling Regulation 2011 (Qld)
expires, local governments without local laws for waste management can continue to make local laws. The Department
of Environment and Science will develop a model or template local law prior to 1 July 2018 for voluntary adoption by
Councils. A model or template local law would include provisions clarifying the intent of the provisions and limiting the
designation of areas to domestic waste collection unless it’s a high density mixed use area.

Option 4 — extend expiry of waste provisions, but clarify intent

Amend Part 2A Waste Reduction and Recycling Regulation 2011 (Qld) and Chapter 5A Environmental Protection
Regulation 2008 (Qld) to remove expiry dates so that the provisions continue indefinitely and clarify the intent of the
provisions by:

= Educating local governments regarding the original intent of the legislation — that is, that section 7 Waste Reduction
and Recycling Regulation 2011 (Qld) was intended to apply to domestic premises and not limit commercial
operators collecting commercial waste. Further, undertake an independent review of local government competitive
neutrality, or

=  Amending provisions in both Waste Reduction and Recycling Regulation 2011 (Qld) and Environmental Protection
Regulation 2008 (Qld) to minimise interpretations that provide for anticompetitive waste management behaviours
by amending the provisions to:

— clarify that s 7 Waste Reduction and Recycling Regulation 2011 (Qld) does not limit the ability for a private
provider to collect waste generated other than by a domestic premises

— clarify that section 7 Waste Reduction and Recycling Regulation 2011 (Qld) only relates to domestic waste (as
opposed to general waste) and green waste or waste from domestic premises, and

— include flexibility for premises in high density/ mixed use or similar areas.
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Disclaimer

This advice is for the sole benefit of the Department of Environment and Science. None of its contents may be provided
or disclosed to any other party without QTC’s express written consent. The advice is also provided expressly subject to
the terms of the letter of engagement between QTC and the Department of Environment and Science dated 13 October
2017 (engagement letter).

In preparing this document, we have relied on the information you and other parties have provided to us. QTC has not
in any way audited or independently verified the information provided to it by the Department of Environment and
Science. Accordingly, QTC does not represent that the information contained in this document is accurate or complete
and it should not be relied upon as such.

Recipients of this document should not rely on any matter set out in this document which is not covered by an express
warranty. To the extent permitted by law, QTC limits its liability in accordance with the terms of the engagement letter.

QTCis under no obligation or duty to notify anyone if there is any change in any information or any new information or
if it forms a different opinion at any time after the date of this document.
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APPENDIX 2: DATA AND ASSUMPTIONS

The data for assessing the removal of mandated collection of commercial waste by local
government providers (section 3.2) were provided by the five local governments listed in the
table below. The data relate to 2018-19. The data provided showed that the proportion of
commercial properties varies considerably between the councils, ranging from 3 per cent to
9 per cent. An aggregated summary of the data is shown in Table 1.

TABLE 1. DOMESTIC AND COMMERCIAL PROPERTIES, FIVE SELECTED LOCAL GOVERNMENTS, 2018-19

Council Total domestic Total commercial Average
properties properties proportion:
Commercial (%)
Gold Coast City 448,381 23,686 6.4

Sunshine Coast Regional
Fraser Coast Regional
Noosa Shire

Douglas Shire

Source: Council data

When viewed from the perspective of waste generated, the data show greater variation in
the volume of waste generated by commercial businesses. In most cases across the given
local governments, commercial properties generate proportionally more waste than domestic
properties. The variation across the five local governments is also wide, ranging from 10 per
cent to 31 per cent. The reason for the wide variation is not known, but could relate to
differences in industry structure. An aggregated summary of the data is shown in Table 2.

TABLE 2: DOMESTIC AND COMMERCIAL WASTE TONNES COLLECTED, FIVE SELECTED LOCAL GOVERNMENTS,
2018-19

Council Total domestic waste | Total commercial Average
collected waste collected proportion:
Commercial (%)
Gold Coast City 380,232 88,834 20.4

Sunshine Coast Regional
Fraser Coast Regional
Noosa Shire

Douglas Shire

Source: Council data

Revenue from commercial properties is broadly consistent with the volume of waste
generated, in most local governments listed in the table below. An aggregated summary of
the data is shown in Table 3.

TABLE 3: DOMESTIC AND COMMERCIAL WASTE REVENUE ($M), FIVE SELECTED LOCAL GOVERNMENTS, 2018-19

Council

Total domestic waste
revenue ($M)

Total commercial
waste revenue ($M)

Average
proportion:
Commercial (%)

Gold Coast City
Sunshine Coast Regional
Fraser Coast Regional
Noosa Shire

Douglas Shire

139

32.4

17.6

Source: Council data

Table 4 shows an aggregated summary of the collection costs for each local government.
These costs relate to the cost of collecting waste from commercial properties. There are
other waste management costs for which councils collect revenue from commercial

properties.
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TABLE 4: COMMERCIAL WASTE COLLECTION COSTS ($M), FIVE SELECTED LOCAL GOVERNMENTS, 2018-19

Sunshine Coast Regional
Fraser Coast Regional
Noosa Shire

Douglas Shire

Council Total commercial waste collection costs
($M)
Gold Coast City 10.79

Source: Council data
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APPENDIX 3. SELECTED INFORMATION, COMMERCIAL WASTE SERVICES

Council Rateable Non- Significant Mandatory Mandatory

properties residential Business Utility commercial
Services Activity Charge collection

Brisbane City 341,635 \ \ \

Moreton Bay 151,159 N N

Regional

Gold Coast City 148,320 \ \ \a \a

Sunshine Coast 105,668 N N N N

Regional

Logan City 102,891 \ \

Ipswich City 76,836 \ \

Townsville City 71,323 \ \

Toowoomba 67,198 N N

Regional

Redland City 61,051 \ \

Cairns Regional 54,067 \ \

Mackay Regional 47 477 \ \

Fraser Coast 47,160 N N N N

Regional

Bundaberg 41,959 N N

Regional

Rockhampton 34,156 N

Regional

Gladstone 28,544 N N

Regional

Gympie Regional 24,424 \ \

Noosa Shire 22,069 \ \ \ \

Western Downs 18,154 N

Regional

Scenic Rim 17,996 N N

Regional

Lockyer Valley 16,804 N

Regional

Livingstone Shire 16,059 V

Tablelands 12,393 N

Regional

Central Highlands | 12,358 N

Regional

Somerset Regional | 11,652 v

Isaac Regional 9,702 v

Burdekin Shire 8,517 v N

Douglas Shire 5,486 \ A\ \b

Balonne Shire 2,255 \

Cherbourg Not N

Aboriginal Shire available

Source: Queensland Government (2018), AEC (2016), Review of Local Government Rating of Non-
domestic Properties for Waste Services, report prepared for LGAQ, QTC (2018), Local Government
Waste Management Provisions, report prepared for the Department of Environment and Science,

DNRME (2019), State Valuation Land Use Statistics, February.

a In designated Controlled Waste Collection Areas within local government area
b For commercial and industrial premises with driveway access is not available.
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APPENDIX 4. COMMERCIAL WASTE MANAGEMENT FOR IMPACTED LOCAL
GOVERNMENTS

Local Mandated commercial waste services
government

Gold Coast City Service area: Controlled Waste Collection Areas include Main Beach, Surfers
Paradise, Broadbeach, Burleigh Heads, Coolangatta and Coomera Town
Centre.

Charge structure: Bundled waste management charge for general waste and
recycling for both domestic and non-domestic.

Services offered: Base service bundles to meet the required level of waste
generation at each non-domestic property, which includes base waste and
recycling bins (e.g. 140 litre, 240 litre), low noise bins, bulk bins, compactor
bins, roll on roll off bins and compactor roll on roll off bins.

Sunshine Coast | Service area: All lands and/or premises within the local government area where
Regional waste services are, or can be, made available.

Charge structure: Bundled waste management utility charge for general waste
and recycling for both domestic and non-domestic.

Services offered: Base service bundles to meet the required level of waste
generation at each non-domestic property, which includes one or more of base
waste and recycling bins (e.g. 140 litre, 240 litre), low noise bins, bulk bins,
compactor bins.

Fraser Coast Service area: All occupied land or structures in the defined waste collection
Regional area.

Charge structure: Bundled waste management utility charge for general waste
and recycling for both domestic and non-domestic.

Services offered: Base service consists of a 240 litre general waste bin and a
240 litre recycling bin. Combined services bundles includes various bulk bins
and equivalent recycling bins.

Noosa Shire Service area: All properties within the shire where waste services are, or can be,
made available.

Charge structure: Bundled waste management utility charge for general waste
and recycling for both domestic and non-domestic.

Services offered: Base service bundles to meet the required level of waste
generation at each non-domestic property, which includes one of more of base
waste and recycling bins (e.g. 140 litre, 240 litre), low noise bins, bulk bins,
compactor bins.

Service area: All land that has driveway access to the roadway on which the
collection travels in the course of carrying out refuse/recycling collection on
behalf of local government.

Douglas Shire

Charge structure: Bundled waste management utility charge for general waste
and recycling for both domestic and non-domestic.
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Local
government

Mandated commercial waste services

Services offered: The base service consists of a 240 litre general and a 240 litre
recycling bin. Bulk bins are provided where the number of charges levied
warrants it and the service is able to be carried out.
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APPENDIX 5: LOCAL GOVERNMENTS WITH LOCAL WASTE LAWS

Council

Local law

Bundaberg Regional

Local Law No.8 (Waste Management) 2018, Council resolution date
24 April 2018

Burdekin Shire

Local Law No.8 (Waste Management) 2018, Council resolution date
8 May 2018

Burke Shire

Local Law No.6 (Waste Management) 2018, Council resolution date
21 June 2018

Charters Towers Regional

Local Law No.8 (Waste Management) 2018, Council resolution date
16 May 2018.

Cook Shire

Local Law No.6 (Waste Management) 2018, Council resolution date
19 June 2018.

Etheridge Shire

Local Law No.6 (Waste Management) 2018, Council resolution date
20 June 2018.

Fraser Coast Regional

Local Law No.7 (Waste Management) 2018, Council resolution date
28 March 2018.

Gladstone Regional

Local Law No0.8 (Waste Management) 2018, Council resolution date
19 June 2018.

Gold Coast City

Local Law No0.20 (Waste Management) 2018, Council resolution
date 13 June 2017.

Goondiwindi Regional

Local Law No0.8 (Waste Management) 2018, Council resolution date
17 June 2018.

Hinchinbrook Regional

Local Law No0.8 (Waste Management) 2018, Council resolution date
26 June 2018.

Livingstone Shire

Local Law No0.8 (Waste Management) 2018, Council resolution date
3 July 2018.

Lockyer Valley Regional

Local Law No.7 (Waste Management) 2018 and Subordinate Local
Law No.7 (Waste Management) 2018, Council resolution date 27
June 2018

Logan City

Local Law No.8 (Waste Management) 2018 and Subordinate Local
Law No.8.1 (Waste Management) 2018, Council resolution date 26
June 2018.

Mareeba Shire

Local Law No.6 (Waste Management) 2018, Council resolution date
20 June 2018

Moreton Bay Regional

Local Law No.7 (Waste Management) 2018, Council resolution 27
March 2018

Mount Isa Regional

Local Law No.6 (Waste Management) 2018, Council resolution 13
June 2018

Noosa Shire

Local Law No. 7 (Waste Management) 2018, Council resolution 15
March 2018

North Burnett Regional

Local Law No. 6 (Waste Management) 2018, Council resolution 17
January 2018

Palm Island Aboriginal
Shire

Local Law No. 6 (Waste Management) 2018, Council resolution 30
May 2018

Redland City

Interim Local Law No. 1 (Waste Management) 2018, Council
resolution 23 May 2018

Scenic Rim Regional

Local Law No. 5 (Waste Management) 2018, Council resolution 28
May 2018

Somerset Regional

Local Law No. 6 (Waste Management) 2018, Council resolution 27
June 2018

South Burnett Regional

Local Law No. 6 (Waste Management) 2018, Council resolution 16
May 2018

Southern Downs Regional

Local Law No. 3 (Waste Management) 2018, Council resolution 12
March 2018

Toowoomba Regional

Local Law No. 7 (Waste Management) 2018, Council resolution 21
June 2018
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Council

Local law

Torres Shire

Local Law No. 5 (Waste Management) 2018, Council resolution 15
May 2018

Western Downs Regional

Local Law No. 8 (Waste Management) 2018, Council resolution date
20 June 2018.

Source: Department of Local Government, Racing and Multicultural Affairs
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APPENDIX 6: FINANCIAL IMPACTS, OPTION 2

charges for
domestic users.

leads to loss of scale and a higher
average cost for collection. This
then leads to higher charges for
domestic households.

Possible Description Assessment
impact
Increased Loss of commercial waste stream | The potential impact is not considered to

be significant because:

o the number of commercial premises
is small compared to the number of
domestic premises. Commercial
premises represent on average 6.4
per cent of all rateable properties in
the five affected local governments,
which implies a small reduction in the
number of sites from which waste is
collected

o the waste collected from commercial
premises would be larger in volume,
freeing up capacity on runs which
collect from domestic and commercial
premises

o industry sources confirm that
commercial collections often use a
different type of vehicle and bin to
domestic collections, indicating
separate and distinguishable cost for
domestic and commercial waste.

Loss of revenue
for local
government.

Using available data, it is
estimated local governments risk
losing at least $10.8 million
collectively each year and a
maximum of $32 million if other
operators were to gain the entire
market that is currently mandated
for collection. This is the
equivalent to assuming the
relevant local governments cease
to offer waste collection services
to commercial businesses.

Local government revenue losses would

be offset by two factors:

o  The council would no longer incur
waste collection costs for commercial
waste collections.

o  The council has revenue powers to
impose general levies for common
waste management costs, including
for commercial users.

Contractor loses
a proportion of

Loss of commercial waste
collection is likely to require

Small impact, as existing service provider
likely to be able to reallocate vehicles and

replace chapter 5A.
Grandfathering these laws will
further ameliorate any financial

its service renegotiation of existing service labour relating to lost service.
contract. contract. This loss was estimated
at $10.8 million The actual Significant impact on local governments is
amount and potential unlikely and should be managed through
compensation will depend on the change-of-law provisions in contracts.
length of the contract and whether
it has clauses that provide for a
change in law. Losses can be
offset if the provider can deploy
resources to other areas or sell
assets to other providers.
Grandfathering Gold Coast, Fraser Coast and Minor impact, as contract issues are likely
local laws. Noosa have enacted local laws to | to be manageable.
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impacts relating to the existing
service contracts. After the
completion of the contract, the
impacts are those discussed
above.
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APPENDIX 7: ECONOMIC IMPACTS, OPTION 2

Possible
impact

Description

Assessment

Higher costs

Having less pickups in an area

No significant impact for similar reasons

for local where there are mixed domestic and | to those discussed in Table 3, for higher
governments commercial premises can change domestic charges. Commercial premises
due to the costs of collection. Operating also tend to be clustered in commercial
reduced costs may rise depending on how areas, which would suggest there is
density. cost changes with the volume of already a degree of separation between
services. commercial and residential collection.
Increase in Waste collection trucks can cause There will be some impact likely to be
truck traffic congestion, noise and loss of limited to a few select areas (e.qg. tourist
movements, amenity. These represent external precincts with mixed domestic and
arising from impacts on residents and may commercial premises).
multiple increase if there is additional truck The external costs have been estimated
operators movements and collections.*? to be in the range of $1-$3 per tonne of
collecting waste. Applying these values to the total
domestic and costs of additional truck movements
commercial. would require a very large change in the

number of truck movements to generate
a significant impact.

A degree of operational independence
between domestic and commercial waste
collection (other than wheelie bins,
commercial collection requires different
vehicles) suggests the number of
additional truck movements would not be
large.

Higher waste

The commercial waste stream goes

No negative impact. Waste going to other

processing to non-local government facilities, facilities indicates the local government
costs. leading to a loss of scale in facilities are less efficient.

processing.
Greater Private operators move into a market | In principle, allowing competition will
competition estimated to be worth $10.8 million result in lower prices and/or higher

causes lower
prices and/or
higher quality
for commercial
premises.

annually. Greater competition
provides incentives to run an efficient
business, innovate, lower prices
and/or improved service for
commercial users.

There is concern that allowing
competition will mean cherry picking
of profitable commercial customers
by private industry collectors, leading
to higher costs for local government
collection.

guality. The size of this impact will
depend on the efficiency of the existing
local government-provided services.
Quantitative estimates could not be made
due to the lack of price and cost
information.

A post-stamp price approach for all
commercial premises, irrespective of
location, is unlikely to be economically
efficient. Local government charges
should reflect cost. Under option 2, local
governments still regulate commercial
premises in relation to waste but are not
obliged to collect waste.

12

Externalities occur when an activity or transaction has positive (benefits) or negative (costs) economic welfare effects on others who
are not direct parties to the transaction.
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APPENDIX 8: ENVIRONMENTAL IMPACTS, OPTION 2

Possible impact

Description

Assessment

Loss of commercial
waste stream

Local government can no longer
guarantee commercial waste

No impact, as the amended regulations
do not affect the rate of diversion, which

premises will illegally dump waste
to avoid paying for waste
management.

results in stream is available for processing, | IS refated to the landfill charges applied

detrimental leading to lower rates of recovery | to waste from commercial premises.

environmental and recycling, and more waste The regulations qlg not affect qual

outcomes. diverted to landfill. governments’ ability to set landfill
charges.

Risk of illegal Without mandated collection, The disposal of waste is controlled by

dumping. some occupiers of commercial regulation. The impact is unlikely to be

significant. If it were material, illegal
dumping rates in local government
areas that do not mandate commercial
waste collection would be much higher.
No evidence of this has been provided
by those local governments mandating
collection of commercial waste.
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APPENDIX 9: SOCIAL IMPACTS, OPTION 2

Possible impact

Description

Assessment

Local laws cannot
override state
regulation.

Amendments prevent an override
of state regulation to ensure a
consistent approach to waste
management.

As per Table 7, there are positive and
negative impacts of a centralised
approach.
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