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BUILDING AND DEVELOPMENT TRIBUNAL - DECISION

Assessment Manager : Maroochy Shire Council
Site Address: 1 Tandara Street, Buderim
Nature of Appeal

An gppedl under Section 4.2.9 of the Integrated Planning Act 1997 againgt the decison of Maroochy
Shire Council to refuse an application for a prdiminary approvd for building work (a gting
concession required to enable the congruction of a carport within the front sx metre setback) on a

property described as Lot 35 RP 95883, situated at 1 Tandara Street, Buderim.

Date and Place of Hearing: 10.00 am on Thursday 30 May, 2002
at 1 Tandara Street, Buderim

Tribunal: E K George

Present: Applicants
Richard Prout — Maroochy Shire Council

Decision

In accordance with Section 4.2.34.(2) of the Integrated Planning Act 1997, | st asde the decison
gppedled againgt and grant a Sting concession to enable a sngle carport to be erected in the location
indicated on the atached Drawing A 302020/1, subject to the following conditions:-

1.0 The caport shal be accessed from the existing property entrance located on the Tandara
Street dignment.

2.0 The caport shdl be congructed of shadecloth in a single colour, which is sympathetic to the
local environment, and shdl contain no stripes or motifs in any other colour.

3.0 The carport shdl be condructed in accordance with the attached Drawing A302020/2, with

four support posts only.
4.0 Sgnificant landscgping shdl be plated and maintained between the caport and the

Moorabinda Street frontage, in accordance with the requirements of the Council’s published
landscaping policy.




Background

An gpplication was made to Council for a prdiminary gpprova for building work to enable a carport
to be congtructed within the secondary boundary setback of the property. Maroochy Plan 2000
makes reference to the dting of carports in Code 4 of the Plan. It cdls up the dting provisons of
Pat 3 of the Standard Building Regulation 1993, with the exception of the provisons of section 37,
as being acceptable measures for any assessment of compliance with the Plan requirements for such
a building. This gpplication for prdiminary approvd was refused, and that decison has been

appesled.

There are however, questions as to the jurisdiction of a Building and Development Tribund to
determine such an gpped and this matter is addressed as follows:

a) The development gpprova applied for was for building work

b) Building work isamatter under the Integrated Planning Act 1997 that relates to the Building Act
1975.

c) Section4.2.7 of the Integrated Planning Act prescribes the rights of apped to a Tribuna and limits
those rights to only that part of a development gpplication assessed againgt the Building Act 1975.

d) Maroochy Plan 2000 gtates that the provisons of the Standard Building Regulation 1993 will
apply as* acceptable measures’ where relevant in the Council’ s Code for Residential
Development and Use’, except for the provisonsin section 37.

€) Section 37 forms part of divison 2 of Part 3 of the Standard Building Regulation 1993.

f) Section 48 of the SBR sets out the process for ng an application to vary the provisons of
divison 2 of Part 3 of the SBR.

g The assessment carried out by Maroochy Shire Council was againgt the * acceptable measures’
listed in section 48(3) of the SBR.

h) The Tribund’sjurisdiction islimited to areview of the Council’ s assessment of the origina
gpplication againgt those “ acceptable measures’, and excludes any consderation of matters
involving impact assessment under Maroochy Plan 2000.

i) Asthe development gpplication was for building work and the Siting assessment was made against
provisons of the Building Act 1975 cdled up in the Plan, the jurisdiction of the Tribund to hear
the matter is as defined in section 4.2.7(2)(a) of the Integrated Planning Act.
| am therefore of the opinion that this Tribuna has jurisdiction to conduct the hearing of this

appedl.
Material Considered

1.0 Application submitted to Maroochy Shire Council requesting a concesson for the gSting of a
proposed shadecloth carport.

2.0 Letter from Maroochy Shire Council to the applicant, dated 3 April, 2002, refusng the
gpplication and setting out the reasons for the refusal.

3.0 Apped form and attachments dated 29 April 2002.

4.0 Copies of letters from neighbours a 4 Tandara Street, 6, 8 &10 Moorabinda Street, advising

there are no concerns from these neighbours in regard to the proposed carport.

5.0 Verba submissions by the gpplicants to the Tribunal dated 30 May 2002.

6.0 Verba submission by Maroochy Shire Council to the Tribuna dated 30 May 2002.

7.0 Codesfor Resdentia Development and Use extracted from Maroochy Plan 2000.

8.0 Standard Building Regulation 1993.

9.0 Building Act 1975.




10.0 Integrated Planning Act 1997.
Findings of Fact

1.0 TheTribuna has jurisdiction to heer this apped.

2.0 There is an dternative location on the property for dting of the proposed carport, Sting in this
location would require a separate gpplication for Sting over an exiging sanitary sewer.

3.0 The dear indication of the Council was to draw the gting provisons of the Standard Building
Regulation into Maroochy Plan 2000 as “dterndive dting requirements’ and to define
“acceptable measures’ for an assessment of Sting compliance in its “Code for Resdentid
Development and Use’.

4.0 Assessment of any dting concesson application should proceed in accordance with the
provisons of the “dternative Sting requirements* in the above Code.

5.0 No acceptable measures have been defined in the Code applicable a the time of the hearing,
for carports in the front Sx metre setback. Advice from Maroochy Shire Council is that Round
One Amendments, which address carports had been gpproved by the Minister prior to this
aoplication being lodged, and these amendments were taken into account in Council’'s
decison.

Reasonsfor the Decision

1.0 An dtendive location exits on the propety for the provison of a covered car
accommodation. This ste however would require some removad of exiging landscaping, and
earthworks to achieve dting of the dtructure. This dte is aso locaied over an existing sanitary
sawer. At the time of the hearing it was edtablished that this would require a separate
application to Maroochy Water. From discussion and pecedent it appeared that the structure
would be dlowed to be located over the sanitary sewer subject to an indemnity to the
authority, and that the structure would require remova prior to any excavation of the sewer
for maintenance/repair. This dternative site was not favoured by the applicants.

2.0 Correspondence from adjoining property owners indicated that the proposed carport would
not interfere with views.

3.0 The propety is locaed in an aea of dgnificant vegetation for landscaping, including
footpaths of a number of properties in the locae. Landscaping of the area between the
proposed carport and the Moorabinda Street property aignment will comply with the intent of
Maroochy Plan 2000 for streetscape, and provide shielding of the carport.

4.0 The property is a corner dlotment, with a narrow angle a the intersection of the Moorabinda
and Tandara Street dignments. It is accepted that a concesson has previoudy been granted
for a deck extenson a the Tandara Street dignment, but the geometry of the property
regrictsits potentia development.

5.0 Condruction of the proposed carport in a single colour, sympathetic to the environment will
not render significant impact on the Tandara Street streetscape. Tandara Street is a short street
with low traffic volumes.

Errol K George

Building and Development
Tribunal Referee

Date: 18 June 2002




Appeal Rights

Section 4.1.37. of the Integrated Planning Act 1997 provides that a party to a proceeding decided by a

Tribund may
on the ground:

(@
(b)

The gpped mugt be sarted within 20 business days after the day notice of the Tribund’s decison is
given to the party.

Enquiries

All correspondence should be addressed to:

The Regigrar of Building and Development Tribunds
Building Codes Queendand

Department of Loca Government and Planning

PO Box 31

BRISBANE ALBERT STREET QLD 4002
Telephone (07) 3237 0403: Facsimile (07) 32371248

goped to the Planning and Environment Court againg the Tribund’s decision, but only

of error or mistake in law on the part of the Tribuna or
that the Tribuna had no jurisdiction to make the decision or exceeded its
juridiction in making the decision.




