Building and Development Tribunals

Queensland Government
Department of Local Government and Planning

APPEAL File No. 3-02-027
I ntegrated Planning Act 1997

BUILDING AND DEVELOPMENT TRIBUNAL - DECISION

Assessment Manager : Maroochy Shire Council
Site Address: 65 Broadsea Ave Maroochydore
Nature of Appeal

An apped under Section 4.29 of the Integrated Planning Act 1997 againg the decison of the
Maroochy Shire Council to refuse an goplication being a preliminary approva for building work.
Application being a dting concession required to build a carport within the 6M setback, on property
described aslot 191 RP 124204, situated at 65 Broadsea Ave Maroochydore.

Date and Place of Hearing: 10.30am, Friday 5" July 2002
a the office of Maroochy Shire Council,
cnr Currie & Bury Streets

Nambour
Tribunal: Debbie Johnson
Present: Applicant

Applicant,s representative, Mr Zane Russdll.
Mr Richard Prout, Maroochy Shire Council.

Decision

The decison of the Maroochy Shire Council to refuse an application for preliminary approva for
building works, Application No PBA02/0310, as contained in its written notice dated 23rd May
2002, is set asde and replaced by the following decision.

The application for preliminary approva for building works (siting variation — Class 10a building)

on Lot 191 RP 124204 situated at 65 Broadsea Ave Maroochydore is gpproved.

Building line to Buna Street maybe varied for the Siting of an open carport to 3.4M as proposed on the
Site Plan prepared by TITAN ENTERPRISESPTY LTD.




Background

An gpplication was made to the Maroochy Shire Council for a development gpprova for building
work to enable a double carport to be constructed within the front boundary setback of the property.

The applicant originaly sought approva through a private certifier for a building gpprova to erect a
Class 10a carport within the 6M dstreet setback. This gpplication required the private certifier to seek
the advice of the locd government under the provisons of Section 20 of the Standard Building
R%ulation. Application was therefore made to Maroochy Shire Council by the private certifier on
18M December 2001. This application was refused on the 2'¢ January 2002 and that decision was not
gopedled. The Applicant subsequently lodged a complant to the Ombudsman, dleging an
unreasonable refusal by the Council.

The Ombudsman replied to the Applicant on the 9" April 2002, advisng the Applicant that
Maroochy Shire Council would accept a second application for consderation. The Applicant lodged
a new application with Maroochy Shire Council on 22" April 2002. Different officers to those on
the previous application reassessed the application. The applicant was advised on the 239 May 2002
that his gpplication was again refused and this decison has been appeded. The advice given by
Maroochy Shire Council to the gpplicant was that the apped rights existed under the Integrated
Panning Act.

There are quedtions raised as to the jurisdiction of a Building and Development Tribund to

determine such an gpped and this matter is addressed as follows.

a) The development approva applied for was for building work.

b) Building work is a matter under the Integrated Planning Act that rdlated to the Building Act
1975.

c) Section 4.2.7 of the Integrated Planning Act prescribes the rights of apped to a Tribuna and
limits those rights to only that pat of a development gpplication assessed agang the Building
Act 1975 or amatter prescribed under aregulation.

d) Maroochy Plan 2000 dates that the provisons of the Standard Building Regulation will gpply as
“acceptable measures’ where relevant in the Council’s “Code for Resdentiad Development and
Usg’, except for the provisons in Section 37. In so doing, Council has set out to reect
“necessary or expedient” as being grounds for approva. (Maroochy Plan 2000 has since been
amended; amendments were effective 7" May 2002).

€) Maroochy Shire Council has not prescribed any dternative “acceptable measures’ for an
assessment under section 37.

f) Section 37 forms part of Divison 2 of part 3 of the SBR.

g Section 48 sats out the process for assessing an gpplication to vary the provisons of Divison 2
of Part 3 of the SBR.

h) In the absence of any prescribed “acceptable measures’ for Section 37, the method available for
an assessment isthat set out in Section 48 of the SBR.

i) The assessment carried out by the Maroochy Shire Council was againgt the “acceptable
measures’ listed in Section 48 of the SBR.

]) The Tribund’s decison is limited to a review of the Council’s assessment of the application
agang those “acceptable measures’, and excludes any condderation of matters involving
assessment under the Maroochy Plan 2000.

k) As the development gpplication was for building work and the sting assessment was made
agang the provisons of the Building Act 1975 cdled up in the Maroochy Plan 2000, the
juridiction of the Tribund to hear the matter is as defined in Section 4.2.7(2)(a) of the




Integrated Planning Act.

| am therefore of the view that this Tribund has jurisdiction to conduct the hearing of this gpped.

Material Considered

1.

2.

Photographs of the Applicant’s residence a 65 Broadsea Ave, and of 12 other resdences in the
immediate vicinity thet gppear to have carports built within the 6M street setback.
Locdity plan, indicating the position of dl resdencesin the photographs submitted.

3. Written statements of support for the gpplication, by adjoining property owners, specificaly; the
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10.
11.

12.
13.
14.
15.

resdent of 71 Broadsea Ave, opposite 65 Broadsea Ave, the resdents of 30 Buna Sired,
diagonally opposite 65 Broadsea Ave, the residents at 35 Buna Street, beside 65 Broadsea Ave.

L etter from the Applicant, presented to the Tribuna at the hearing.

Letter from Richard Prout, Maroochy Shire Council, presented to the Tribund at the hearing.

Appeal form and attachments dated 21" June 2002

Decision notices from Maroochy Shire Council to the Applicant dated 2" January 2002 and
23" May 2002.

Letter from the Ombudsman to the Applicant dated 9" April 2002.

Letter dated 18" December 2001, from Suncoast Building Approvals requesing a siting
variation on behdf of the Applicant.

Plans, being structura drawings of the proposed carport, Registered Plan 124204 and Site Plans.
Letters from the Applicant requesting a sting variation, dated 5" February 2002 and
22" April 2002.

Maroochy Plan 2000.

Standard Building Regulation 1993.

Building Act 1975.

Integrated Planning Act 1997.

Findings of Fact

The exiding resdence at 65 Broadsea Ave is single storey and setback from Broadsea Ave
5.1M, and from Buna Street 5.7M.

The resdence has a double lockup garage within the perimeter of the resdentid dructure.
There is dso a Class 10a dructure, being a double lockup sted garage on the Site adjacent to
the residence.

All gtructures existing and proposed are less than 4.5M high.

The site area of 65 Broadsea Ave is 506 SQ/M.

Maroochy Plan 2000 prescribes carports on corner alotments may be setback 4.5M from the
Street boundary.

The Standard Building Regulation 1993
Section 48 - Local Government may vary the provisions of divison 2

(3) Thelocd government may congder the following:-

a)

the levels, depth, shape or conditions of the allotment or the adjoining allotments;




The conditions on 65 Broadsea Ave and the adjoining alotments are not exceptiond. All alotments
are levd and basicdly rectangular in shape. The maximum dimensions of the alotment is

30.175x 20.117. Thereis no easement on the Site.

b) the nature of any proposed building or structure on the allotment;

The proposed structure is an open carport class 10a, being stedl framed. The sze of the carport
proposed is 30 SQ/M, with amaximum height of 2.8M.

¢) thenature of any existing or proposed buildings or structures on adjoining allotments;

The exigting building on the adjoining alotment in Buna Street is dso asngle sorey residence which
has no gting variaion to Buna Street. This adjoining dlotment is dso a corner dlotment.

d) whether the allotment is a corner allotment;

65 Broadsea Ave isacorner alotment.

€) whether the allotment has two road frontages;

The ste does have two street frontages to Broadsea Ave and Buna Street.

f) any matter it considers relevant.

The Maroochy Shire Council has adopted through their planning scheme, specific Sting requirements
for carports on corner alotments. These requirements came into affect on the 7" May 2002 before the
decison notice was issued to the Applicant. The loca government has given weight to their planning
scheme, when determining their decision, in accordance with Section 3.5.6 of the Integrated Planning
Act.

(4) Thelocd government must be satisfied that the building or structure built on the alotment in the
way proposed would not unduly:-

a) obstruct the natural light and ventilation of an adjoining allotment;

The proposed carport would not obstruct any naturd light or ventilation enjoyed by the residents on
the adjoining alotments. The proposed Siting of the carport is gpproximately 8M from the nearest Sde
boundary.

b) interferewith the privacy of an adjoining allotment;

The proposad carport would not interfere with the privacy of the dwelling on the adjoining alotment,
for the siting of the proposed carport is gpproximately 8M from the nearest side boundary.

C) restrict the areas of the allotment suitable for landscaping;
The available area for landscape at the frontage of the Site would not be restricted. The concrete dab

and driveway tracks that would be utilised for the carport have been in existence for sometime. The
resdenceis currently well established and landscaped.




d) obstruct the outlook from adjoining allotments;

The outlook from the only adjoining adlotment will not be obstructed. The owners of the adjoining
alotment, have provided a written letter in support of the carport. They have specificdly stated that
they do not have any concerns with their views being obstructed.

€) overcrowd the allotment;

It isfelt that the proposed carport would not overcrowd the adlotment. All structures are sSingle storey.
The exigting double lockup sted garage is sted 10M from Buna Street. The setback from Broadseais
5.1M. The open carport would be 3.4M from Buna Street.

f) restrict off street car parking

The car parking will be increased on ste to 4 lockup car spaces, with the proposed carport providing
cover for the Applicants caravan. Currently the caravan is on site, on an existing concrete dab, where
the carport is proposed to be sited.

g) obstruct access for normal building maintenance

The proposal would not obstruct norma building maintenance; it is unlikely that access for
maintenance will affected.

Reasonsfor the Decision

Section 48.3 and 4 of the Standard Building Regulation 1993 dlow for loca government to vary the
goplication of gting regulations. In assessng the criteria from this pat of the legidation, the

Tribuna did find reasonable grounds for the varying of the street setback to Buna Street.

The impact of the proposed carport, is consdered to be acceptable to the adjoining alotment, and

those positioned opposite 65 Broadsea Ave.

Neighbouring residents provided letters of support for the application; these were submitted by the
Applicant to the Tribund a the hearing. This information was not provided to Maroochy Shire

Coundil in ether of the two gpplications made by the gpplicant.

DEBBIE JOHNSON
Building and Development
Tribunal Referee

Date: 171" July 2002




Appeal Rights

Section 4.1.37. of the Integrated Planning Act 1997 provides that a party to a proceeding decided by a

Tribund may goped to the Planning and Environment Court againg the Tribund’s decison, but only
on the ground:

@ of error or mistake in law on the part of the Tribuna or
(b) that the Tribuna had no jurisdiction to make the decision or exceeded its
jurisdiction in making the decison.

The gpped mugt be sarted within 20 business days after the day notice of the Tribund’s decison is
given to the party.

Enquiries
All correspondence should be addressed to:

The Regigrar of Building and Development Tribunds
Building Codes Queendand

Department of Loca Government and Planning

PO Box 31

BRISBANE ALBERT STREET QLD 4002
Telephone (07) 3237 0403: Facsimile (07) 32371248




