Building and Development Tribunals

Queensland Government

Department of Local Government and Planning

APPEAL File No. 3-01-028
I ntegrated Planning Act 1997

BUILDING AND DEVELOPMENT TRIBUNAL - DECISION

Assessment Manager : Maroochy Shire Council
Site Address: 2 Godfrey Avenue, Bli Bli.
Nature of Appeal

An gpplication dated 19.12.2000 was made by Building Planning and Drafting Service on behdf of
the applicant to Maroochy Shire Council to vary the dting requirements of the Standard Building
Regulation 1993. Subsequently on 23.1.2001 the gpplicants provided further information in support of
their gpplication. Maroochy Shire Council deemed the agpplication to be an Application for
Prdiminary Approva of Building Works and issued a Decison Notice refusng the variaion on
18.4.2001. The applicant then lodged an apped agangt that decison under Section 4.29 of the
Integrated Planning Act 1997 on 15.5.2001.

Date and Place of Hearing: The hearing commenced on ste a 2 Godfrey Avenue and was then
reconvened at 12 Waterview Crescent, Bli Bli

Tribunal: Alan Arthur Finney

Present: Steve Tucker representing Maroochy Shire Council
Applicants

Decision

That the decison of the Maroochy Shire Council refusng the application to vary the dgting
requirements of the Standard Building Regulation 1993 be changed by dlowing the building to be
sted on the boundary subject to the submission of amended proposal drawings showing:
The south-western wall of the proposed building Sted so that it aigns with the south-western
adignment of the adjacent dweling; and
For a distance of 5 metres from the south-western wall, the wal facing the Sde boundary is
to achieve aminimum setback of 1.5 metres; and
Thewall on the boundary isto be of masonary congtruction with atextured finish; and
The maximum height of the wal on the boundary is to be 3.5 metres above naturd ground
leve.
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Material Considered

Documents.

Plan Numbers 001107070/A3 Shesets 1 to 4 inclusive drawn by BP&DS.

Letter from BP& DS dated 7.11.2000.

Form 1, Part A IDAS details dated 19.12.2000.

Form 1, Part E IDAS details undated.

Maroochy Shire Council tax invoice for fees dated 27.12.2000.

Copy of Sealed Plan No 805217.

Undated Speciaist Assessment Sheet (Building) Maroochy Shire Council.

Information request from Maroochy Shire Council dated 17.1.2001.

Letter from BP& DS dated 23.1.2001.

Submission by K and J Johnston dated 4.1.2001.

Speciaist Assessment Sheets Building/Planning Maroochy Shire Council dated 18.4.2001.
Decision Notice from Maroochy Shire Council dated 18.4.2001.

Facamile dated 14.5.2001 from the agpplicant to Steve Tucker.

Internd memo to Steve Tucker from Strategic Planning Services, Maroochy Shire Coundil
dated 26.6.2001.

Submission by adjoining neighbours dated 4.5.2001.

Form 10 Building and Development Tribuna Appead Notice dated 2.5.2001-received
15.5.2001.

Verba submissons made by dl parties to the appedl.

Findings of Fact

TN A~WNE

The applicant sought to gain approva to congruct a Class 10a building with a zero boundary

clearance dong the South Western boundary for a distance of 20 metres. This is h conflict
with the provisons of s38 and more particularly the concessons avalable for Class 10a
buildings under s41(c) of the Standard Building Regulation 1993.

The Maroochy Shire Council has treated the application made on Form E (Planning Scheme

Works) as an gpplication to vary the gting requirements of the Standard Building Regulation
1993.

The Maroochy Shire Council refused the application by decison dated 18.4.2001. The
reasons for refusal were cited as.

An dternative location exigts on the Ste to accommodate the proposal.

No planning grounds exist to judtify a variation of the Scheme's setback provisions.

Light and verttilation will be adversdy affected in the adjoining building.

The proposa will have an adverse impact on the outlook from adjoining dwelings

The proposd isincompetible with the street amenity (character).

The proposal is not necessary or expedient.

The proposa will have an adverse impact on privacy (noise).

Building massing and scaleis not in kegping with the desired character of the area.

The owner is entitled to gpped to this Tribund pursuant to s4.2.9(1) of the Integrated
Panning Act 1997 in respect of a locd government’'s decison regarding variation of
boundary clearances under 48 of the Standard Building Regulation 1993.

The Tribund appears to have jurisdiction to determine the apped but only in respect to
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meatters relating to the Building Act 1975 and specificaly to sA8 of the Standard Building
Regulation 1993. The hearing and determination of this apped is therefore limited to matters
contained within the Building Act 1975.

The neighbours have indicated they are generaly in agreement with the proposa.

Reasonsfor the Decision

There are severa issues for this Tribund to consder. They are as follows and my ressoning is
shown there under:

1. Wasit within Council’s power to refuse the application for siting variation?

Part 3, Divison 2 s38(a) of the Standard Building Regulation 1993 (SBR) dates:
Side and Rear Boundary clearances generally
38. If the maximum height of the outermost projection above the natural ground surface is—
(@) 4.5 mor less, the side and rear boundary clearances must be not less than 1.5
m; or

®) ...

Both the gppdlant and the respondent agreed a the hearing that the maximum height of the structure
on the boundary would not exceed 3 m. The drawings included with the gpplication show a scaded
height of gpproximatdy 3.4 m. It is therefore clear that a sde boundary clearance of 1.5 m is
required to comply with the requirements of the SBR. Section 41 adlows a genera discretion to
Class 10a buildings subject to the proviso that:
(c) the total length of all elevations of all buildings facing and within the
boundary clearance to any 1 boundary does not exceed 9 m; and

In this particular gpplication the length of the building is proposed to be 20 m. Clearly this exceeds
the limits of the legidation, including the concessons provided. The respondent concedes that the
building is a Class 10a and the gppdlant has indicated that the building is to ke used for domestic
purposes namely, the condruction of a hobby arcraft, and storage of persond belongings, including
watercraft.

The boundary is however an issue that needs to be clarified. This particular property has a lot
configuration, which includes an unusua change in direction on the eastern aspect. The respondent
hes indicated that they would consder that the maximum length of 9 m would include dl buildings
within 1.5 m facing this agpect. By taking this view then the intruson of an exising shed would aso
be incuded. The extent of such intruson has not been quantified, but presumably this would mean
some length less than 9 m would thus be compliant. | do not share this view, | am of the opinion that
the Sde boundary in thisinstance is limited to the boundary on bearing 13° 19'.

Divison 3 48 of the SBR dlows the respondent locd government the power to vary the gting
provisons of Divison 2 should an gpplicant seek to do 0. It is clear therefore that it is within the
Council’ s power to elther approve or refuse Siting variation requests.

2. Wasthe decision of Council based upon relevant consider ations?
When congdering gpplications to vary the sting requirements of Division 2 of the SBR, Divison 3

A8 states:
(3) Thelocal government must consider the followi ng —
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(a) the levels, depth, shape or conditions of the allotment and adjoining allotments;

(b) the nature of any proposed building or structure on the allotment;

(c) the nature of any existing or proposed buildings or structures on adjoining allotments;
(d) whether the allotment is a corner allotment;

(e) whether the allotment has two road frontages;

() any other matter it considersrelevant.

At the heari ng the officer representing the respondent indicated that:
The dlotment is of a flat, deep @nfiguration, 2759 nt in area. The shape is regular
gpart from the area containing an existing shed at the front.
Thereisalarge dweling under congtruction and this proposa isfor alarge shed.
The adjacent building is a two storey dweling approximatey 2 metres from the
boundary with windows to habitable rooms facing the boundary.
The dlotment has asingle road frontage.
No other matters were considered relevant.

Since the opportunity existed to design the shed within the provisons of Divison 2 no grounds exist
to assess agangt subsection (4). Accordingly the gpplication was refused. Documents provided by
the respondent aso indicated that the gpplication had been assessed by a number of officers and that
assessment of the application had been comprehensve, and had included dl matters in divison 3
A8 of the SBR.

The concluson | have reached is that Council has reached a decison based upon dl relevant
consderations.

3. Wasthedecison of Council justifiable and reasonable?

Many reasons were advanced by the appdlant, both a the hearing and within his grounds of apped,
which would appear sound. The neighbour has aso provided advice to the effect that they support
the gpplication in its current form, and have indicated that they are happier with the rendered and
textured besser block wal than the earlier gpprova. They have adso indicated that they believe the
building length of 20 metres on the boundary as opposed to 25 metres a 1.5 metre distance is
preferable. These submissons are not without substance. Section 48 Part 4 of the SBR lists those
matters which must dso be not “unduly” affected by the proposal.

(a) obgtruct the naturd light or ventilation of an adjoining alotment; or

| do not agree with the respondent Council stating that there would be an appreciable impact
on light and ventilation. The gppelant gave an indicaion a the hearing that the maximum
height of the dructure on the boundary would be 2.6 metres, however the building plans
scde to approximatdy 3.4 metres and show a flat dte. Unfortunately there will be some
retention of the imported fill necessary. The effect of this, | bdieve, will be a height, based
on the proposd drawings of closer to 4 metres. Because of the size of the building it would
be preferable to limit the height to a maximum of 3.5 metres above naturd ground levd.

(b) interfere with the privacy of an adjoining dlotment; or
| ds0 have some reticence in accepting that there is an adverse impact on privacy. | think
that the agppdlant has attempted to appease, as much as possble such impacts, by masonry
condruction, tree protection, height, and agreeing to limit the front to aign with the adjacent
house front. There is currently minima impact on habitable rooms of the adioining property,
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snce such rooms ae upsars. There is the potentid for some adverse impact on the
waterfront of the lower rooms of the adjoining property. These rooms could in the future be
converted to living areas to enjoy the amenity of the area It is on this bads that | would
amend the proposd to protect such amenity, for gpproximatdy 5 metres, by requiring
compliance with the setback requirements of the SBR ie 1.5 metres from the boundary.

(¢) Redtrict the areas of the alotment suitable for landscaping; or
Thedlotment is of a sufficiently large Sze that this should not be anissue a any time.

(d) Obstruct the outlook from adjoining alotments; or
The gppelant has provided advice that he will Ste the proposd so that it would dign with
the current waterfrontage dignment of the adjacent dweling. This is reinforced within this
decison. This combined with a requirement to maintan a 15 metre setback from that
frontage for a digance of 5 metres should ensure that the outlook from the neighbouring
dlotment will not be unduly affected. This should dso address some of the bulk and size of
the proposd, by providing some articulative relief for the adjoining property outlook.

(e) Overcrowd the allotment; or
The dlotment is of asufficiently large Sze thet this should not be an issue a any time.

(f) Redrict off-street parking for the alotment; or
The dlotment is of a sufficiently large Sze that this should not be anissue & any time.

(9) Obstruct access for norma building maintenance.
The type of building proposed should require minima mantenance, which with some
neighbourly cooperation should be achievable.

Whilst the Council decison was not manifestly unressonable or unjudifigble, this Tribund is
afforded the opportunity to review the decison de novo. In reviewing the decison, | find the
building could in fact have been carefully designed within many of the condraints of the current
legidation to achieve much of what the gppdlant and Council sought to achieve. Accordingly | find
that the Council decision should be varied to achieve the outcomes detailed above.

ALAN ARTHUR FINNEY
Building and Development
Tribunal Referee

Date: 27.11.01
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Appeal Rights

Section 4.1.37. of the Integrated Planning Act 1997 provides that a party to a proceeding decided by a

Tribund may goped to the Planning and Environment Court againg the Tribund’s decison, but only
on the ground:

@ of error or mistake in law on the part of the Tribuna or

(b) that the Tribuna had no jurisdiction to make the decision or exceeded its
jurisdiction in making the decison.

The gpped mugt be sarted within 20 business days after the day notice of the Tribund’s decison is
given to the party.

Enquiries
All correspondence should be addressed to:

The Regigrar of Building and Development Tribunds
Building Codes Queendand

Department of Loca Government and Planning

PO Box 31

BRISBANE ALBERT STREET QLD 4002
Telephone (07) 3237 0403: Facsimile (07) 32371248
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